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The Registrar of the Court of Justice of the European Communities encloses a copy of the judgment of the Bobnian District Court in the case of

Mr Joseph Jordan

against

Bobnian Environmental Company

requesting the court to give a preliminary ruling under Article 234 (ex Article 177) of the EC Treaty. The reference was lodged at the Court on 30 August 1999 and entered into the register of the Court under case number C-424/99.

In accordance with the second paragraph of Article 20 of the Protocol on the Statute of the Court of Justice of the EC, the parties, the Member States, the Commission and, where appropriate, the European Parliament, the Council and the European Central Bank have the right to submit to the Court written observations on the questions referred for a preliminary ruling within two months from receipt of this notification.

The above-mentioned time limit will be extended on account of distance in accordance with Annex II of the Rules of Procedure of the Court.

IN THE BOBNIAN DISTRICT COURT 1999 J No. 352
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MR JOSEPH JORDAN
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and

BOBNIAN ENVIRONMENTAL COMPANY

Respondent
ORDER FOR
REFERENCE

A: INTRODUCTION

I. This preliminary reference under Article 234 of the EC Treaty (formerly Article 177) has been made in the context of proceedings in the Bobnian District Court brought by the applicant, Mr Joseph Jordan, against the respondent, the Bobnian Environmental Company. 

B: LEGAL BACKGROUND

(a) Community legislation

1. The disposal of waste has been regulated at Community level by Council Directive 75/442/EEC on waste (as amended by Council Directive 91/156/EEC and Commission Decision 96/350/EC) (hereinafter referred to as "the Waste Directive"). 

1. Article 4 of the Waste Directive provides that: 

"Member States shall take the necessary measures to ensure that waste is recovered or disposed of without endangering human health and without using processes or methods which could harm the environment, and in particular-

without risk to water, air, soil and plants and animals,

without causing a nuisance through noise or odours,

without adversely affecting the countryside or places of special interest.

Member States shall also take the necessary measures to prohibit the abandonment, dumping or uncontrolled disposal of waste."

1. Article 6 provides that: 

"Member States shall establish or designate the competent authority or authorities to be responsible for the implementation of this Directive."

1. Article 9 provides that: 

"(1) For the purposes of implementing Articles 4, 5 and 7, any establishment or undertaking which carries out the operations specified in Annex IIA must obtain a permit from the competent authority referred to in Article 6.

Such permit shall cover-

the types and quantities of waste,

the technical requirements,

the security precautions to be taken,

the disposal site,

the treatment method."

(2) Permits may be granted for a specified period, they may be renewable, they may be subject to conditions and obligations, or, notably, if the intended method of disposal is unacceptable from the point of view of environmental protection, they may be refused."

1. Annex IIA is entitled "Disposal Operations" and indicates that it is intended to list disposal operations as they occur in practice. The list of disposal operations includes "D7 Release into seas/oceans including sea-bed insertion" and "D10 Incineration on land". 

(b) National legislation

1. Utopia became a Member State of the European Community on 1 January 1997. Pursuant to the Treaty of Accession, it was required to implement the Waste Directive by 30 June 1997. 

1. The Utopian Parliament adopted the Waste Law of 1997 (hereinafter "the 1997 Waste Law") on 1 March 1997 and it entered into force on 29 June 1997. 

1. Section 1 of the 1997 Waste Law provides that it applies only to waste disposal activities carried out on land. Earlier drafts of the 1997 Waste Law indicate that it was originally intended to apply to disposal activities carried out at sea. However, due to political opposition, it did not prove possible to enact those sections in the 1997 Waste Law. Furthermore, it has not proved possible to find the necessary legislative time to place legislation before Parliament dealing with waste disposal at sea. 

1. Section 12 of the 1997 Waste Law provides that: 

"(1) Disposal operations may only be carried out pursuant to a permit issued by the competent authority.

(2) The permit may be subject to such conditions and obligations as the competent authority deems fit".

1. Section 18 of the 1997 Waste Law requires the Utopian Minister for the Environment to enter into contracts with private undertakings who are then designated as the "competent authorities" for each designated region of the country. 

1. The competent authorities are selected following a public tender process. The Minister is obliged to award each contract taking into account: 

1. the amount of money which each tenderer has bid in order to obtain the right to be the competent authority for a given region; and 

1. the ability of each tenderer to ensure that waste disposal operations are carried out in such a way as to ensure that no harm is caused to the environment. 

1. Under the terms of the standard form contract entered into between each competent authority and the Utopian Government: 

1. the competent authority is under a contractual obligation to ensure that disposal operations are carried out in such a way as to ensure that no harm is caused to the environment; 

1. the Utopian Government is entitled to terminate the contract at any time if it considers that the competent authority has acted in breach of this obligation. In this event, the 1997 Waste Law permits the Minister of the Environment to act as the competent authority for that region until a new tender process can be completed. 

1. Bodies selected as competent authorities are entitled to issue waste disposal permits to private parties in return for payment. In practice, the competent authorities ensure that the permit holders carry out disposal operations in such a way as to ensure that no harm is caused to the environment by imposing conditions in the permit concerning the manner in which disposal activities are to be carried out. 

C: FACTUAL BACKGROUND

1. The Bobnian Environmental Company is a private commercial company which is incorporated under the laws of Utopia. Following a public tender process, it was selected as the successful candidate for the Bobnian Region and has entered into a 5-year contract with the Utopian Government to act as the competent authority for waste disposal in the Bobnian Region. 

1. Muck Inc is a company incorporated in Utopia whose activities include waste disposal. It collects waste from its clients and transports it to its premises in Bobnia, a coastal town in southern Utopia, where it incinerates the waste on land. 

1. Muck Inc has obtained a permit from the Bobnian Environmental Company which authorizes it to carry out disposal of waste by way of incineration on land. The permit contains a condition which requires Muck Inc: 

"to take all appropriate steps to prevent the leakage and/or escape of any harmful liquids from its site."

1. In 1998, the Bobnian Environmental Company received a number of complaints from local residents and business which alleged that waste oil was escaping from Muck Inc’s premises and leaking into the sea. The complainants included Mr Jordan, the owner of a beach-side café, who alleged that the pollution to the sea caused by Muck Inc. had had a serious effect on the number of tourists visiting his café with the result that he had suffered a significant downturn in profits. 

1. The Bobnian Environmental Company refused to investigate the matter as it stated that, under section 1 of the 1997 Waste Law, it had no competence to deal with the escape or disposal of waste at sea. 

D: PROCEEDINGS BEFORE THE NATIONAL COURT

1. As a result of the refusal by the Bobnian Environmental Company to deal with his complaint, Mr Jordan (hereinafter "the applicant") commenced proceedings against that body in the Bobnian District Court. In his application, he alleged that Muck Inc had: 

1. deliberately poured waste oil into the sea; and/or 

1. failed to take all appropriate steps to prevent the leakage and/or escape of any harmful liquids from its site into the sea. 

1. The applicant has asked the Bobnian District Court to grant injunctions against the Bobnian Environmental Company requiring it: 

1. to revoke the permit granted to Muck Inc under the 1997 Waste Law; alternatively 

1. to take all necessary steps to ensure that Muck Inc installs an impervious concrete surface with suitable drainage on which all incineration is to take place. 

1. In support of his application, the applicant relies primarily on Article 4 of the Waste Directive which he contends has direct effect and therefore may be relied on against the Bobnian Environmental Company on the basis that it is an emanation of the State. 

1. The Bobnian Environmental Company has put forward a number of arguments based on EC law: 

1. First, it argues that the applicant is not entitled to rely on the Waste Directive as it is not intended to create any rights for individuals, and even if it were, it concerns environmental interests, not the economic interests of commercial undertakings. 

1. Secondly, the applicant is not entitled to rely on the Waste Directive against the Bobnian Environmental Company as it is not an emanation of the State within the scope of the test laid down by the Court of Justice in Case 188/89 Foster v British Gas [1990] ECR I-3313. 

1. Thirdly, even if the applicant did fall within the class of individuals which the Waste Directive was intended to protect, the Bobnian Environmental Company argues that the Bobnian Court is not entitled to make the Orders sought by the applicant on the basis of Article 4 of the Waste Directive as this would mean giving horizontal direct effect to the Waste Directive as between the applicant and Muck Inc. The consistent case-law of the Court of Justice establishes that a private party may not rely on a directive in a way which affects the rights and interests of a third party (for example, see Case 152/84 Marshall v Southampton and South-West Hampshire AHA [1986] ECR 723.) 

E: THE QUESTIONS REFERRED

1. The arguments raised by the Bobnian Environmental Company raise fundamental issues of EC law. As a result the Bobnian District Court has decided to stay the proceedings before it and to refer the following questions to the Court of Justice under Article 234 of the EC Treaty (formerly Article 177)

(a) Is it necessary for a directive to create rights for individuals in order for it to have direct effect?

(b) Does Article 4 of the Waste Directive have direct effect?

(c) Are commercial undertakings entitled to rely on the direct effect of Article 4 of the Waste Directive in order to protect their economic interests?

2. Is a body such as the Bobnian Environmental Company an emanation of the State for the purposes of direct effect?

3. Is a private party entitled to rely on the direct effect of a directive against an emanation of the State in proceedings before the national courts where it is seeking to require that emanation:

1. to withdraw an authorisation which it has granted to another private party; 

and/or

2. to impose an obligation on another private party to carry out particular works? 

