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QUESTIONS REFERRED TO THE COURT

1     (a)     Is it necessary for a directive to create rights for individuals in order for it to have direct effect?

       (b)       Does Article 4 of the Waste Directive have direct effect?

       (c)     Are commercial undertakings entitled to rely on the direct effect of Article 4 of the Waste Directive in order to protect their economic interests?

2               Is a body such as the Bobnian Environmental Company an emanation of the State for the purposes of direct effect?

3               Is a private party entitled to rely on the direct effect of a directive against an emanation of the State in proceedings before the national courts where it is seeking to require that emanation:

                 i.          to withdraw an authorisation which it has granted to another private party; and/or to impose an obligation on another private party to carry out particular works?        

SUMMARY OF WRITTEN PLEADINGS

RESUME DES ARGUMENTS DE LA SOCIETE ECOLOGIQUE BOBNIENNE

QUESTION 1(a)

Le répondant suggère que la creation de droits est une condition nécessaire pour qu’une directive ait effet direct. Puisque le but d’une directive a force obligatoire pour chaque état membre, un individu ne peut s’y rélever seulement s’il a été accordé un droit personel. Cette argument est reflétée dans le concepte national de locus standi.

QUESTION 1(b)

Le répondant suggère qu’Article 4 de la Directive 75/442/EEC n’a pas d’effet direct puisqu’il ne crée aucun droit individuel. Entre outre, l’Article n’a pas d’effet direct puisqu’il n’est pas “sans condition et suffisemment precis”, selon la decision de la Cour dans Comitatio di Coordinamento per la Difesa della Cava v Regione de Lombardia. 

QUESTION 1(c )

Le répondant suggère qu’une entreprise commerciale n’est pas permise de se rélever de l’effet direct de l’Article 4 de la Directive pour protéger ses interêts économiques. Il est suggéré que le droit a se rélever d’une directive est limitée aux cironstances où son but est en accord avec le but de la directive. Le but de la Directive en question est environmental, donc il n’y a aucun droit a s’y rélever pour protéger ses interêts économiques. 

QUESTION 2

La Bobnian Environment Company n’est pas une autorité compétente en conformité avec Article 6 de la Directive. Le répondant ne satisfait pas les critères Foster et n’est pas une émanation de l’état pour raison d’effet directe. Il n’y a donc pas d’affaire à traîter. Cependant, si BEC est considérée être une autorité compétente en conformité avec la Directive et/ou la Loi de 1997 et/ou le Contrat, elle ne peut être considérée une émanation de l’état puisque le contrat ne stipule pas cette conclusion et/ou cela ne forme pas parti de la considération reçue de l’état. De plus, si la Cour décide que le répondant est une autorité compétente, il n’est toujours pas une émanation de l’état puisqu’il ne conforme pas aux critères Foster. En cas de conformité avec ces critères, ses relations contractuelles avec l’état indiquent toujours que le répondant n’est pas une émanation de l’état.

QUESTION 3

Le répondant suggère qu’un individu n’est pas permis a se rélever de l’effet directe d’une directive contre une émanation de l’état lorqu’il cherche à demander qu’une émanation retire une autorisation accordée à un autre individu et/ou lorsqu’il cherche à imposer une obligation de réussir certains travaux sur un autre individu. L’apelant suggère que l’essentiel de la matière devant la Cour est si une directive devrait avoir effet directe horizontal, chose qui a été constamment interdite par la Cour dans sa jurisprudence. De plus, le type de remède souhaitée est une considération pertinante, dans la mesure que l’imposition d’obligations sur d’autres individus en suit. Il est davantage suggéré qu’il n’y a, ou ne devrait avoir, aucune distinction entre une consequence adverse indirecte et l’imposition directe d’une obligation sur un individu. Tout deux sont interdits par la Cour. En l’alternative, le répondant suggère que la retraite d’autorisation constitue en effet l’imposition d’une obligation sur un tiers. De plus, le devoir de la cour national d’interpreter en conformité avec la jurisprudence communautarie demande une interpretation n’excédent pas le possible. 
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ARGUMENT

QUESTION 1(a): Is it necessary for a directive to create rights for individuals in order for it to have direct effect?

1.      The Respondent submits that since directives are “binding, as to the result to be achieved, upon each Member State to which [they are] addressed”,[1] an individual may only rely upon them if conferred with a specific right.

Creation of individual rights as a condition precedent

2.      The Respondent submits that in order for a directive to have direct effect, it must not only be “unconditional and sufficiently precise”,[2] but it must also satisfy a third condition precedent: it must create individual rights. 

3.      The principle of supremacy of Community law over national law[3] enables individuals, as participants in the new legal order of the European Community, to ensure the effectiveness of Community law. Individuals may thus require that certain Community provisions, even if in conflict with national law, be enforced directly in their national courts.

4.      The Court has held that in order for a provision to have direct effect, it “must […] creat[e] individual rights which national courts must protect”[4]. In this context, Article 12[5] of the European Community Treaty (hereafter: EC) was established as having direct effect.

5.      The ambit of Community measures that were held to be directly effective was extended to include directives in Van Duyn v Home Office.[6] Van Duyn established that an individual is entitled to rely upon a directive as against the Member State where a directive specifically creates rights for the individual. In Van Duyn the Directive in question[7] contained the proviso that “individuals shall” have specific enumerated procedural rights [pursuant to it]. 

6.      Recent case law confirms that individual rights are paramount in determining whether a directive may be relied upon as having direct effect. In Becker,[8] the individual initiated proceedings against the Member State, relying upon an individual right conferred by the directive in order to be exempted from certain fiscal liabilities. Similarly, in Marshall,[9] the individual relied upon a directive right to equal treatment in order to complain of unfair dismissal under national legislation. 

An obligation and not a right

7.      In Ratti,[10] the individual relied upon a “right” conferred by the relevant directive to label solvents in the Community-prescribed manner, which was contrary to national legislation. Although the Member State’s obligation in Ratti to implement labelling measures was held to confer a specific individual right, it is not always possible to infer such a right from the general Community obligation on the Member State to implement a directive. Article 249EC defines directives as “binding, as to the result to be achieved, upon each Member State to which [they are] addressed”[11]. It is submitted that to read an individual right into every obligation to implement directives would be to read directives too widely and to ascribe to them a different focus from that which Article 249EC attributes to them. 

8.      An individual must be able to identify a specific right on the face of a directive in order to rely upon it as against a Member State. It is submitted, that by analogy with the duty of consistent interpretation expounded in Marleasing,[12] this Court should only interpret Directive 75/442/EEC[13] (hereafter: “the Waste Directive) “as far as is reasonably possible”[14] in order to give rise to an individual right. A specific right must therefore be identified, above and beyond the Member State’s obligation under Community law to implement the directive.

Standing  

9.      The Respondent’s position is supported by the concept of standing in national law. National courts would usually grant standing only where a specific individual right has been identified and, it is submitted that in the present case, no specific individual right been identified in the Waste Directive, and, therefore, in the context of Community law, the Applicant does not have Locus Standi.

QUESTION 1(b): Does Article 4 of The Waste Directive have direct effect?

10.  The Respondent submits that Article 4 does not satisfy the three conditions precedent for direct effect. It does not create any individual rights, nor is it sufficiently precise and/or unconditional, as held by the Court in Comitato.[15] 

No creation of individual rights

11.  As submitted above, a necessary precondition for a directive to have direct effect is its creation of individual rights. Therefore, it follows that there can be no direct effect in this case, as no individual right is created by Article 4. While Article 4[16] reiterates general environmental and health protection principles of EC law, these do not confer a specific right to environmental and health protection. Directives are, per se, only binding on the Member States to whom they are addressed.[17] The wording of Article 4 is consistent with this approach, addressing only “the Member States” and not individuals. 

12.  The duty of consistent interpretation so “far as is reasonably possible”,[18] militates against individual rights being implied into the Waste Directive. As submitted above, this would be to read the Waste Directive too widely and to give it a different focus. 

Not “sufficiently precise and unconditional” 

13.  In the alternative, even if the Court held that Article 4 creates individual rights, the Respondent submits that it does not satisfy the requirement that it be “sufficiently precise and unconditional” in order for it to have direct effect. 

14.  The Court in Comitato[19] closely analysed Article 4 of the Waste Directive, in its 13 November 1993 form. In that form, Article 4 was held to “[set] out the objectives which the Member States must observe in their performance of the more specific obligations imposed on them”[20] by provisions of the Directive. It was construed as merely indicating the programme to be followed. Whilst defining the framework for action necessary of the Member States with respect to the treatment of waste, it did not require the adoption of specific measures itself or of methods of waste disposal. The Court thus concluded that the obligations contained in Article 4 were neither sufficiently precise nor unconditional to have direct effect. 

15.  Despite small variations between the wording of the Waste Directive presently before this Court and the Waste Directive as considered by the Court in Comitato, it is submitted that these variations merely elaborate on the framework to be followed but do not set out concrete measures to be taken. It is therefore submitted that Article 4 remains not “sufficiently precise and unconditional” to have direct effect. 

No reason to depart from the Comitato ruling

16.  It is submitted that there are no relevant differences between the provisions of the Waste Directive in the present case and in the Comitato decision. Comitato was similarly concerned with the disposal of waste, in the context of the improper implementation of the Waste Directive by a Member State. There is therefore no reason for the Court to depart from that ruling in this case. 

17.  The Respondent further submits that the Court should not overturn its established judgment in Comitato, which settled this point of law, in the interests of legal certainty. Although the Court is not bound by its own decisions, it has precluded national courts from referring a question of Community law “where previous decisions of the Court have dealt with the point of law in question, irrespective of the nature of the proceedings which led to those decisions, even though the questions at issue are not strictly identical”.[21] 

QUESTION 1(c): Are commercial undertakings entitled to rely on the direct effect of Article 4 in order to protect their economic interests?

18.  The Respondent submits that that the right to rely on a directive is limited to where the purpose of  such reliance is consistent with the aim of that directive. The primary aim of the Waste Directive is concerns the environment[22], so there is no entitlement to rely thereon to protect commercial interests.

Scope of the Waste Directive

19.  It is submitted that the ability of a private party to rely on the direct effect of a directive depends upon the rights protected by that directive, which in turn are derived from the aims of that directive.[23]  

20.  Past cases in which an individual has successfully invoked the direct effect of directives to protect his/her economic interests are cases in which the directive in question was intended to protect economic rights. Thus in Van Duyn[24] the right concerned free movement of workers.  It is submitted that the purpose of such a right is primarily economic; hence the applicant was successful in invoking the direct effect of the directive in question to protect its economic interests. Moreover, in   Dori,[25] the directive concerned cancellation of certain contracts.   The applicant’s economic interest (the payment demanded) was closely involved as an apparent obligation under one such contract.

21.  In the present case, the Waste Directive is intended to achieve “one of the aims of the Community in the sphere of protection of the environment and improvement of the quality of life”.[26] It follows that Article 4 cannot be presumed to confer economic rights, given the distinctly environmental and health-related aims of the Waste Directive.  

22.  Moreover, in accordance with the founding effet utile rationale for direct effect,[27] an applicant should only be able to invoke the direct effect of a Community provision where his/her ability to do so is integral to the effectiveness of that provision. 

23.  It is submitted that this is not the case as regards Article 4. Article 4 is designed “to ensure that waste is recovered or disposed of without endangering human health and without ... harm[ing] the environment”.[28] Article 4 then lists three particular effects that are to be avoided.[29] The effectiveness of Article 4, and its aims, can be successfully attained without necessarily allowing commercial undertakings to rely on the direct effect of Article 4 to protect their economic interests.  Therefore it is submitted that an application such as that of the Applicant is divorced from the aims of Article 4 and the circumstances in which Article 4 is intended to operate.

24.  It is submitted that the Respondent’s position would reinforce the environmental focus of Article 4.  The Court is referred to its decisions on Directive 79/7,[30] where it has held that persons who give up work for a reason other than those listed in that directive,[31] or who do not give up work at the time of materialisation of one of the specified risks,[32] are not covered by that directive.  In doing so, the Court underlined the employment-related focus of that directive, which “implement[s] equal treatment between men and women not generally but in their capacity as workers”.[33]  

QUESTION 2: Is a body such as the Bobnian Environmental Company an emanation of the State for the purposes of direct effect? 

25.  The Respondent submits that a body such as the Respondent in its capacity as a competent authority under the 1997 Waste Law is not a competent authority under Article 6 of the Waste Directive.[34] Therefore, such a body such as the Bobnian Environmental Company (BEC) in its present position could never be an emanation of the State for the purpose of direct effect because it is not referred to in the Waste Directive. 

26.  In the alternative, it is submitted that even if the Respondent is held to be a competent authority under the Waste Directive and/or the 1997 Waste Law  qua implementing legislation and/or its contract with the Minister of the Environment (“the Contract”) BEC is not an emanation of the State because the Foster test is not applicable on these facts. In particular, the Respondent submits that key differences obtain between the status of British Gas Corporation (BGC) and BEC on the facts and furthermore because of the particular contractual relationship which obtains between the State and BEC.

27.  In the event that BEC is held to be a competent authority and/or that the Foster criteria are applicable then it is submitted that such a body as the Respondent is not an emanation of the State because it does not conform to the criteria. Furthermore, even if it is held to fulfil some or all of the Foster criteria, since these criteria are merely indicative and in the absence of additional reasons for it to be so categorised not conclusive, such a body as the Respondent is not an emanation of the State because what additional reasons there are suggest that it is not an emanation of the State.

Such a body as the Respondent is not a competent authority under the Waste Directive 

28.  The Respondent submits that a body such as the Respondent is not a competent authority under Article 6 of the Waste Directive.

29.  It is submitted that term “competent authority” as used in the Waste Directive has connotations both separate and distinct from the term “competent authority” as used in the 1997 Waste Law and/or the Contract between the Respondent and the Utopian Minister for the Environment, on behalf of the Utopian Government.

30.  The competent authority, under Article 6 of the Waste Directive, is responsible for the implementation of that Directive. This indicates that the competent authority is intended to be an organ of State, such as the Minister for the Environment or a quasi-public authority, established or designated for this purpose.

31.  Under the present 1997 Waste Law, the Respondent was selected as the successful bidder through a public tendering process for the Contract by the Utopian Minister of the Environment, to supervise certain aspects of waste disposal activities in the State of Bobnia. Therefore, the Respondent’s relevant obligations are limited to those arising under the terms of the Contract. It is submitted that the Respondent did not assume, through the Contract, all the public duties and responsibilities for the implementation and fulfilment of the Waste Directive, which was moreover not addressed to a body such as the Respondent, but rather to the Member State itself. 

32.  Furthermore, under the terms of the Contract, the Utopian Government retains the power to terminate the Contract if it considers that such a body as the Respondent has not fulfilled its obligations under the Contract. It is submitted that the correct inference to be drawn from this is that it is the Utopian Government, and not such a body as the Respondent, that retains the overall responsibility for ensuring that the objectives of Article 6 are met.[35] 

33.  It is self-evident that if such a body as the Respondent is not a competent authority under the Waste Directive that the Applicant cannot rely on that directive in respect of these proceedings against such a body as BEC. It is also self-evident that if such a body as the Respondent is not a competent authority under the Waste Directive then such a body could never be an emanation of the State in proceedings such as these.

Foster is inapplicable

34.  In the alternative, if such a body as the Respondent is a competent authority under the Waste Directive, it is submitted that such a body falls outside the scope of the Foster test because the Foster criteria are only applicable in analogous cases and these cases are not analogous. Furthermore,  Article 6 of the Waste Directive gives discretion to the State as to whether or not a competent authority is an emanation of the State. It would not be just for this Court to impose public law obligations upon a competent authority where that Member State has deliberately chosen to organise its relationship with the Respondent in such a way as to preclude its status, a priori, as an emanation of the State for the purpose of direct effect.

35.  The Respondent submits that the Waste Directive gives a measure of discretion to the Member State as to the method of establishing and designating a competent authority. The Utopian Government exercised this discretion by choosing to enter into a contract with the Respondent to fulfil its obligations under the Directive. Moreover, the Government did not choose to impose public law obligations on the Respondent by the terms of the Contract, nor are these public law obligations imposed on the Respondent by virtue of the 1997 Waste Law.

36.  Furthermore, the Respondent submits that among the material and substantive differences between the status of the British Gas Corporation (BGC) in the Foster case and the status of its analogue in this case, the Respondent. These differences include differences between their foundation,[36] the nature of their ties to the State[37] and the beneficiaries of, and the nature of, the services they provide[38]. Therefore, for the foregoing reasons the Foster criteria are not applicable. Moreover, because of the particular relationship which the Utopian government chose for competent authorities in its jurisdiction, subject to the discretion given in the Waste Directive, the Respondent is not an emanation of the State.

The Respondent does not fulfil the Foster Criteria.

37.  In the further alternative, if the Foster criteria are found to be applicable, the Respondent  submits that such a body as the Respondent does not fulfil these criteria.

38.  Pursuant to the question referred to the Court in Foster[39], the Court decided that “a body whatever its legal form which has been made responsible pursuant to a measure adopted by the State, for providing a public service under the control of the State and has for that purpose special powers beyond those which result from the normal rules applicable between individuals, is included in any event against which the provisions of a directive capable of having direct effect may be relied upon”[40].

39.  Lord Justice Mustill in the UK Court of Appeal judgment Doughty[41] so expressed the Foster Criteria:

·        Whether or not such a body has been made responsible pursuant to a measure adopted by the State for the purpose of providing a public service; 

·        Whether the public service such a body provided was at the material time under the control of the State;

·        Whether such a body claimed or possessed special powers beyond those which result from the normal rules applicable between individuals. 

Responsible for providing a public service pursuant to a measure adopted by the State.

40.  Under Term A of the Contract, a competent authority “is under a contractual obligation to ensure that disposal operations are carried out in such a way as to ensure no harm is caused to the environment”.[42] The Respondent recognises that, under the terms of the Waste Directive, the provision of disposal operations or the supervision of such operations may, in certain circumstances, be a public service. 

41.  The Respondent submits, however, that the distinction drawn in Doughty[43] between, on the one hand, the provision of services to the State, and on the other hand, the provision of public services, applies particularly where a competent authority has been placed under contractual responsibilities to the Minister for the Environment and not to the public at large. Therefore, the Respondent is not providing a public service and even if it were then responsibility for providing such a public service would be pursuant to contractual obligations, and not a measure, such as a statutory duty adopted by the State.

Under State control at the material time

42.  The Respondent submits that the Waste Directive gives a measure of discretion to the Member State as to how to establish and designate a competent authority. If it had been necessary to impose upon a competent authority the status of an emanation of the State in the event of a breach by that Member State, then the Waste Directive and/or the 1997 Waste Law and/or the Contract would refer to such a necessity and it would be evident from the terms of the Contract.

43.  By selecting the form of a Standard Form Contract to delineate the responsibilities of the competent authority, the Utopian Government specifically decided to exercise its discretion under the Waste Directive not to retain any more control of the competent authority than it would retain over any other citizen that it had contracted with. If the European Council and/or the State had intended that such a body as the Respondent should be under the control of the State, then the Waste Directive and/or the 1997 Waste Law and/or the Contract would have been drawn up in such a way as to make this fact evident or imperative.

44.  Furthermore the respondent submits that if Utopia had decided to derogate from some or all of its EC Law obligations in this matter, then it would have done so explicitly in the contract. Moreover, the specific relationship under the Contract between a competent authority and the Minister of the Environment is an ordinary contractual relationship governed by terms of such contracts. Therefore, neither party is in an automatic relationship of control in respect of the other. Both parties are equally under the control of the terms of the contract, and it is submitted that this does not amount to the Respondent being under the control of the State any more than an ordinary individual in a contractual relationship.

Presence of special powers

45.  The Respondent submits that the normal rules applicable between contractors in contractual relationships are precisely those that apply between the Respondent and the Minister of the Environment. Therefore, such a body as the Respondent does not possess any special powers above and beyond those which result from the normal rules applicable between individuals.

46.  Furthermore, in Foster, the British Gas Corporation possessed a monopoly power to supply gas to United Kingdom citizens within the territory of the United Kingdom. The Respondent, in this case, does not even possess an exclusive power to carry out its contractual obligations with the Minister of the Environment[44]. Therefore, BEC does not possess a monopoly of special powers.

47.  The Respondent submits that in the event that such a body as the Respondent satisfies, wholly and/or partially the Foster criteria, it is nevertheless not an emanation of the State. The Foster criteria are meant to be indicative not conclusive[45] and as a consequence of the foregoing evidence[46] it is evident that the only relevant additional factors which are present, in particular the nature of the Respondent’s contractual relationship with the Minister for the Environment, support the conclusion that such a body is manifestly not an emanation of the State.

QUESTION 3: Can a private party rely on a directive against an emanation of the State to require it to withdraw an authorisation and/or impose an obligation on another private party?

48.  The Respondent submits that the substance of this question concerns whether or not the Waste Directive should be accorded horizontal direct effect. This has consistently and clearly been prohibited by this Court. Moreover, it is submitted that the type of relief sought by the Applicant is relevant in the context of determining whether or not the Defendant is seeking to impose obligations upon other individuals.

49.  In the alternative, even if the Court finds that this case is about vertical direct effect the Respondent submits that there is no persuasive authority, in the Court’s past cases or otherwise, for the proposition that there exists a distinction between the indirect adverse consequence and the direct imposition of an obligation upon an individual resulting from the enforcement of a directive. Such a proposition would be unsustainable because all adverse consequences ultimately involve the imposition of obligations and both of the remedies which the Applicant seeks are equally forbidden. The Respondent submits that this is evident from the case in hand where the withdrawal of authorisation effectively constitutes an imposition of an obligation upon Muck Inc. (“Muck”) to desist from carrying out its business. 

50.  In the alternative, even if the Court finds that it may be generally permissible for the Applicant to obtain either or both of the remedies which he seeks, then, in this particular case, the Respondent submits that to do so would necessitate interpreting national legislation “beyond what is possible” which would be inconsistent with the scope of the duty of consistent interpretation.

The substantive issue before the Court: horizontal direct effect

51.  The Respondent submits that the case in hand is concerned with the relationship between one private party and another private party, albeit with an emanation of the State as an intermediary. Therefore, the Respondent submits that the substantive issue before the Court is whether or not the Applicant is entitled to rely on a directive as against Muck. To permit this would mean giving in effect the Waste Directive horizontal direct effect. It is submitted that the type of relief sought is a relevant consideration insofar as it demonstrates underpins and, thus, is evidence for this proposition. 

52.  In this regard, it is submitted that the interpretation of Advocate General Mischo in Busseni[47] is correct, that the person or the body against which an individual asserts a directly effective directive is irrelevant, if it results in rights contained in that directive being enforced against other individuals.

53.  In the present case, it is evident that the purpose of the Applicant seeking to rely upon the Waste Directive is to require the Respondent in its capacity as an emanation of the State to impose certain obligations upon Muck. It is submitted that the role of that emanation in this situation is ultimately redundant and purely nominal. The Applicant seeks to impose an obligation on that emanation to for the sole purpose of compelling it to impose further obligations upon Muck. Therefore, the Applicant is effectively seeking to enforce a directive against a third private party which is essentially horizontal direct effect. 

54.  The Respondent submits that if the Applicant succeeds in convincing the Court that this is a case involving vertical direct effect then the Respondent’s role would be confined to being the instrument of achieving horizontal direct effect of a Directive. However, the Respondent submits that the result of the mere involvement of the State as an intermediary cannot alter the substantive issue which is about vertical direct effect and not horizontal direct effect.

55.  The unacceptability to this Court of such a cynical strategy is clear from the decision in Signalson. It is submitted that the characterisation of the Respondent as a mere “dupe” is not contradicted by the decision of the Court in the case of CIA v Signalson.[48] In that case, the national court had not asked the Court whether or not it should declare invalid national legislation incompatible with a directive where this would effectively accord the directive horizontal direct effect by imposing obligations on other individuals. However this Court has consistently held that, by virtue of the division of jurisdiction provided in Article 234EC, it is for the national court alone to assess the relevance of arguments that fall outside the scope of the questions referred to the Court, and to make a fresh request to the Court if it considers that it is necessary to obtain a further ruling on the interpretation of Community law for the purpose of giving its judgment.[49] Therefore, it is submitted that the Court in CIA v Signalson did not address the issue of horizontal direct effect at all.

56.  It is a consistent feature of the Court’s case law that directives, of themselves, cannot impose obligations on private individuals. Moreover, provisions of directives cannot be relied upon as such against private individuals, whether by the Member State or by other private individuals.[50] This is known as the prohibition on horizontal direct effect.

57.  There are at least four reasons for this prohibition which the Court has referred to and which are relevant to the case in hand. Firstly, a private party, for instance Muck, has no influence over the implementation of a directive. Therefore, the estoppel reason for vertical direct effect enumerated in Ratti[51] has no application in the case of proceedings between private parties.[52] Second, to impose a burden upon a third party such as Muck by giving horizontal direct effect to directives is incompatible with the rule of law, legal certainty and legitimate expectation. A private entity such as Muck should not have to reckon with the imposition of unforeseeable additional burdens under an unimplemented directive not addressed to him, provided he acts lawfully within the context of his national legal system.[53] Third, to extend the case law on the vertical direct effect of directives to the sphere of relations between individuals would be to recognise a power in the Community to enact obligations for individuals with immediate effect, whereas it has competence to do so only where it is empowered to adopt regulations.[54] Fourth, directives are addressed to Member States and not to an individual such as Muck, and it is axiomatic that the obligations so imposed are on the former, and not on the latter.[55] 

58.  Though there have been suggestions to the effect that horizontal direct effect should be given to all directives[56] this course has not been adopted, and it is submitted rightly so, by the Court.[57] In the light of the foregoing, the Respondent invites the Court to reassert the distinction between vertical direct effect, which is permissible, and horizontal direct effect, which is not.

59.  Furthermore, an untenable result would be reached if it was held that this Question is merely concerned with an enforcement action against an emanation of the State of a public obligation owed by it under the directive. If, contrary to what has been submitted, obligations are nevertheless imposed on or the authorisation withdrawn from, the third private party as a result of domestic proceedings, Muck would in turn be able to prevent the State from enforcing that judgment, since it is settled law that obligations cannot be enforced as against individuals by the Member State when the directive in question was not transposed, or incorrectly transposed.[58] The situation would be one of judicially declared but judicially and administratively unenforceable obligations, contrary to the Court’s own principle of effet utile.

60.  The Respondent submits that the substantial issue before the Court concerns the permissibility of according the directive horizontal direct effect, and it should therefore be answered in the negative.

Indirect adverse consequences and direct imposition of obligations are prohibited 

61.  In the event that the Court finds that this is not a case about horizontal direct effect of directives, then the Respondent submits that there is no authority, in the Court’s past cases or otherwise, for the proposition that there exists a distinction between the indirect adverse consequence and the direct imposition of an obligation on a private individual resulting from the enforcement of a directive. The Respondent further submits that both are equally prohibited. 

62.  The cases from which this distinction is supposedly derived are cases in which the Court did not address this issue at all.[59] The Respondent maintains that in none of these cases was the Court specifically asked whether a private party seeking to rely on the relevant directive against a provision of national law could do so when this reliance involved affecting the legal position of third parties to their detriment, whether by direct imposition of obligations or by indirect adverse consequences. 

63.  Therefore, consistent with this case law it is submitted that the correct interpretation of these cases is that the Court did not address the issue of horizontal direct effect at all, and was merely ruling on the compatibility or otherwise of the relevant domestic legislation, regardless of the consequences of that ruling on third private parties. This is unlike the present case, where the Court is specifically asked to deliver a judgment on this issue. 

64.  However, even if such distinction exists in the case law of the Court, it is submitted that distinction is unsustainable because it is impossible to apply in practice. Every indirect adverse consequence will impose obligations on private individuals, whether it is a positive obligation to perform certain actions[60] or a negative obligation to refrain from so acting.[61] 

65.  It is submitted that the imposition of an obligation on Muck to carry out certain works and the withdrawal of Muck’s authorisation, albeit through the medium of the Respondent, both constitute impositions of obligations. The former is a positive obligation, while the latter is a negative obligation.

66.  The withdrawal of authorisation cannot merely be explained as a resulting adverse effect on a private party, since it requires a deliberate and conscious act on the part of the Member State. Moreover, the effect of such a withdrawal is the imposition of a negative obligation on that party to desist from performing certain activities that it was free to engage in before.

67.  Therefore, the Respondent submits that the imposition of an obligation and the withdrawal of authorisation are both effectively impositions of obligations, and therefore in this context contrary to the prohibition of horizontal direct effect articulated in Marshall.[62]

Duty of consistent interpretation

68.  In the alternative, even if the Court holds that this is a case about vertical direct effect, the Respondent submits that even though national courts are under a duty to interpret provisions of national law introduced in order to implement a directive in the light of the wording and purpose of that directive,[63] this duty does not oblige the national courts to interpret those provisions beyond the limits of what is possible. If the Court was to so interpret the 1997 Waste Law, it would necessitate going “beyond the limit of what is possible” in order to read into the 1997 Waste Law the authority for imposing the remedies which the Applicant seeks.

69.  National courts are only required to interpret in that manner “as far as is possible”.[64] It is for the national courts to determine to what extent all provisions of national law can be interpreted in that manner.[65]

70.  In particular, it submitted that the Utopian national court are not under an obligation to interpret the wording of section 1 of the 1997 Waste Law to include within the scope of that law: (1) negligent disposal of waste on land, with the result that the waste escapes into the sea; and (2) deliberate disposal of waste at sea, when the relevant authorising permit covers disposal on land only. It is submitted that for the national court to do so would be to stretch the meaning of the plain wording of section 1 too far.

CONCLUSIONS

In conclusion, the Respondent invites the Court to find that:

1.    (a)      It is necessary for a directive to create rights for individuals in order for it have direct effect.

       (b)        Article 4 of the Waste Directive does not have direct effect.

(c)  Commercial undertakings are not entitled to rely on the direct effect of Article 4 of the Waste Directive in order to protect their economic interests.

2.      A body such as the Bobnian Environmental Company is not an emanation of the State for the purposes of direct effect.

3.   A private party is not entitled to rely on the direct effect of a directive against an emanation of the State in proceedings before the national court where it is seeking to require that emanation: (i) to withdraw an authorisation which it has granted to another private party; and/or to impose an obligation on another private party to carry out particular works.
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