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QUESTIONS REFERRED TO THE COURT

1.       (a) Is it necessary for a directive to create rights for individuals in order for it to have direct effect?

      (b) Does Article 4 of the Waste Directive have direct effect?

(c) Are commercial undertakings entitled to rely on the direct effect of Article 4 in order to protect their economic interests?

2.       Is a body such as the Bobnian Environmental Company an emanation of the State for the purposes of direct effect?

3.       Is a private party entitled to rely on the direct effect of a directive against an emanation of the State in proceedings before the national court where it is seeking to require that emanation:

i.  to withdraw an authorisation which it has granted to another private party; and/or to impose an obligation on another private party to carry out particular works?

SUMMARY OF WRITTEN PLEADINGS

RESUME DES ARGUMENTS D’APPELANT

QUESTION 1(a)

La dfenderesse suggère que la creation de droits n’est pas une condition nécessaire pour qu’une direcive ait effet direct, mais n’est qu’une conséquence de cet effet direct. La jurisprudence de la Cour indique que des mesures communautaires peuvent avoir effet direct même lorsqu’elles ne sont pas censées accorder des droits à l’individu, selon le principe de l’efficacité du droit communautaire. 

QUESTION 1(b)

L’appelant suggère que l’Article 4 de la Directive 75/442/EEC a effet directe, à la différence de Comitatio di Coordinamento per la Difesa della Cava v Regione de Lombardia, puisqu’il est “sans condition et suffisamment précis”. En outre, il y a autorité pour la proposition que le principle de protection de l’environment est sans condition et suffisamment précis. De plus, si la création de droits individuels est une condition nécessaire pour effet directe, l’Article 4 crée un tel droit en l’appelant. 

QUESTION 1(c)

L’appelant suggère qu’il n’appartient pas à la Cour d’examiner l’essentiel de la matière en question. L’essentiel est une question nationale de locus standi, selon le principe d’autonomie de procédure nationale. D’autant plus, il n’y a pas de raison pour qu’une entreprise commerciale qui aspire à proteger ses interêts economiques soit distinguée de tout autre individu ayant le droit de se rélever de l’effet direct d’une mesure communautaire. 

QUESTION 2

L’appelant suggère que le répondant, en tant qu’autorité compétente conformément à l’Article 6 de la Directive, est une émanation de l’état. En satisfaisant le critère Foster, l’effet direct de la Directive serait donc permis. Au cas ou  BEC ne satisferait pas ce critère, l’appelant suggère qu’il constitue néanmoins une émanation de l’état pour les besoins d’effet direct. because otherwise the Respondent by acting as a private individual in a public capacity would be able to take advantage of the failure of the State, of which it is an emanation, to comply with Community law.  In doing so, it would deny the Applicant (or any applicant) an effective remedy in the event of a breach of its obligations under Community law.

QUESTION 3

L’appelant suggère que l’individu peut se rélever de l’effet directe d’une directive contre une émanation de l’Etat lorsqu’il demande qu’une émanation retire une autorisation accordée à un autre individu et/ou lorsqu’il cherche à imposer une obligation de réussir certains travaux sur un autre individu. L’apelant suggère que l’essentiel de la matière en question est si un individu peut se rélever d’une directive, ayant effect direct verticale, contre une émanation de l’Etat. Le type de remède souhaité n’a pas d’application en déterminant ce pouvoir. En l’alternative, l’apelant suggère que la jurisprudence communautaire permet l’individu de se rélever de l’effet direct d’une directive contre l’émanation de l’Etat où il y aurait de conséquences adverses pour, mais n’imposant pas d’obligations sur, un tiers. La retraite de l’autorisation est donc un cas de consequence adverse permissible. En dernier, l’apelant suggère que la cour nationale a cependant un devoir d’interpreter la loi nationale en conformité avec la jurisprudence communautaire et, en particulier, avec ses provisions executant les termes et le but d’une directive. 

BIBLIOGRAPHY

Treaties

Treaty Establishing the European Community

The Treaty of Amsterdam

Community Legislation

Directive 75/442/EEC (the Case Version)

Commission Opinion COM(97)2006

Commission Decision IP/98/876

National Legislation

The 1997 Waste Law

Articles

New Frontiers in Private Enforcement of EC Directives (Ward, A) (1998) 23 ELRev 65 

Rights and Remedies in European Community Law: A Comparative View (Ruffert, M) (1997) 34 CMLRev 307 

Cases

Case 6/90 & 9/90 Francovitch and Bonifaci and Others v Italian Republic [1991] ECR I-5357  

Case 6/64 Costa(Flaminio) v ENEL [1964] ECR 585

Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR I-1 

Case 41/74  Van Duyn v Home Office [1974] ECR I-1337

Case 194/94 CIA Security International v Signalson SA and Securitel [1996] ECR I-2201

Case 72/95 Aannemersbedrijf Kraaijeveld PK Kraiijeveld v Gedeputeerde Staten van Zuid-Holland [1996] ECR I-5403

Case 222/84 Johnston v Chief Constable of the RUC  [1991] ECR I-3723

Case 431/92 Commission v. Germany [1995] ECR I-2189

Case 148/78 Pubblico Ministero v Tullio Ratti [1979] ECR I-1629

Case 152/84 Marshall v Southampton and South-West Hampshire Health Authority [1986] ECR I-723

Case 236/92 Comitato di Coordinamento per las Difesa della Cava v Regione de Lombardia [1994] ECR I-485

Case 33/90 Commission v Italy [1991] ECR I –5987

Case 43/75 Defrenne v Sabena [1976] ECR I-455

Case 33/76 Rewe-Zentralfinanz eG and Rewe-Zentral AG v Landwirtschaftskammer für das Saarland [1976] ECR I-1989

Case 265/78 Ferweda v Produktschap voor Vee en Vlees [1980] ECR I-617 

Case C-91/92 Faccini Dori v Recreb Srl [1994] ECR I-3325

Case 158/50 Rewe-Handelsgesellschaft Nord mbH v Hauptzollamt Kiel [1981] ECR I-1805

Case 106/83 Sermide v Cassa Conguaglio Zucchero [1984] ECR I-4209

Case 213/89 R v Secretary of State for Transport, ex parte Factortame Ltd and Others [1990] ECR  I-2433

R v Secretary of State for Social Security, ex parte Eunice Sutton [1997] ECR I-2163

Case 338/91 Steenhorst-Neerings v Bestuur van de Bedriifsvereniging voor Detailhangel [1993] ECR I-5475

Case 188/89 Foster (A.) and others v British Gas [1990] ECR I-3313

Case 271/91 Marshall v. Southampton and South-West Hampshire Area Health Authority (II) (Teaching) [1993] ECR I-4367

Doughty v. Rolls Royce plc [1992] 1 CMLR 1045

Griffin v. South West Water Services Limited [1995] IRLR[1] 159

National Union of Teachers v Governing Body of St Mary’s Church of England (Aided) Junior School [1997] 3 CMLR 630

Case 360/96 Gemeente Arnhem and Gemeente Rheden v BFI Holding BV [1998] ECR I-6821

Case 80/86 Criminal Proceedings Against Kolpinghuis Nijmegen BV [1987] ECR I-3969

Case 260/89 ERT v DEP [1991] ECR I-2925

Case 280/91 Finanzamt Kassel-Goethestrasse v ViessmannKG [1993] ECR I-971

Case 2/92 The Queen v Ministry for Agriculture, Fisheries and Food, ex p Dennis Clifford Bostock [1994] ECR I-955

Case 129/94 Ruiz Bernaldez (Criminal Proceedings against) [1996] ECR I-1829

Case 441/93 Panagis Pafitis v Trapeza Kentrikis Ellados AE [1996] ECR I-1347

Case 180/95 Draehmpaehl v Urania Immobilienservice [1997] ECR I-2195

Case 103/88 Fratelli Costanzo SpA v Commune di Milano [1989] ECR I-1839

Case 14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR I-1891

Case 106/89 Marleasing v La Commercial Internacional de Alimentación [1990] ECR I-4135

Case 185/97 Coote v Granada Hospitality [1998] ECR I-5199

ARGUMENT

QUESTION 1(a): Is it necessary for a directive to create rights for individuals in order for it to have direct effect?

1.      The Applicant submits that the creation of individual rights is not a necessary condition for a directive to have direct effect. Such individual rights are but a possible consequence of, and not a prerequisite for, direct effect[2].

A new legal order: origins of direct effect

2.      The principle of supremacy of Community law[3] over national law enables individuals, as participants in the novel legal order of the European Community (hereafter ‘EC’), to ensure the effectiveness of Community law. Individuals may thus require that EC measures, even if they conflict with national law, be enforced directly in their national courts. 

Obligations give rise to rights

3.      Van Gend en Loos v Nederlandse Administratie der Belastingen declares[4] that EC law not only imposes obligations on individuals but is also intended to confer rights upon them which the national courts must protect. It goes on to add that “these rights arise not only where they are expressly granted by the Treaty, but also by reason of obligations which the Treaty imposes in a clearly defined[5] way upon individuals as well as upon Member States and upon the institutions of the Community”. 

4.      This declaration may be construed such that the obligation on Member States to implement a directive imposed by Article 249EC[6] may therefore give rise to an individual right to rely upon that directive. Van Duyn v Home Office[7] suggests that a directive imposes an obligation on the Member State to implement the directive, not a substantive obligation towards any particular individual purely by virtue of that directive. The binding nature of the result to be achieved by that directive may grant the individual a right to that result. 

Case law supports direct effect without individual rights 

5.      It is apparent from case law[8] that “unconditional and sufficiently precise”[9] Community provisions are enforceable in national courts (i.e. have direct effect) even where the measure is not designed to confer rights on the individual. In addition, in Commission v Germany[10] the Court ruled that the question whether an “unconditional and sufficiently precise” obligation has been imposed by a Community provision was different from the question whether an individual can derive rights from those provisions[11]. Further support is found in the Van Gend en Loos ruling that Article 12EC (non-discrimination on grounds of nationality) should be interpreted “as producing direct effects and creating individual rights”[12]. This implies that the latter follows from, but is not necessarily a condition for, the former. 

Effectiveness of EC law

6.      Furthermore, it is submitted that policy reasons should estop the Defendant from benefiting from Utopia’s failure to properly implement the Waste Directive, regardless of whether it creates individual rights[13]. The Court has indeed stated that the useful effect of a directive obligation “would be weakened if individuals were prevented from relying on it before the national courts and if the latter were prevented from taking it into consideration as an element of Community law”[14].

QUESTION 1(b): Does Article 4 of The Waste Directive have direct effect?

7.      The Applicant submits that Article 4 of the Waste Directive has direct effect since it is “unconditional and sufficiently precise.”[15]

Distinguishing Comitato

8.      All directives are unconditional as to the result to be achieved[16]. The results to be achieved by Article 4 of the Waste Directive are “unconditional” and expressed in the imperative, without exception or qualification. Instructions are phrased in the manner “Member States shall take the necessary measures to ensure that waste is recovered or disposed of without endangering human health and without using processes or methods which could harm the environment”. “Sufficient precision” was defined in Marshall v Southampton and South-West Hampshire Health Authority[17] as being set out in “unequivocal terms”. It is submitted that the terms of Article 4 satisfy this condition. 

9.      Comitato di Coordinamento per las Difesa della Cava v Regione de Lombardia[18] held that the Article 4 of the Waste Directive, in its form of 13 November 1993, was not “unconditional and sufficiently precise”. This case may be distinguished from the present case on the grounds that Article 4 of the Waste Directive, in the form presently before the Court, now includes an additional clause rendering both the obligation and its nature unconditional. The additional clause states that the “necessary measures” to be taken within the more general environmental and health protection framework are “to prohibit the abandonment, dumping or uncontrolled disposal of waste”. It is submitted that the Court’s interpretation of the then Article 4 in Comitato was based on a directive constituting a mere framework of action, setting out aims without specifying the “necessary measures”. 

Environmental Protection as a Fundamental Principle

10.  In the alternative, it is submitted that Article 4 should now be seen to have direct effect on the basis of developments since the Comitato decision regarding fundamental principles of Community law. These developments include the change to Article 2EC[19] by the Treaty of Amsterdam and the integration of environmental protection into Community policies[20]. Environmental protection is thus on a par with other fundamental European Union (hereafter ‘EU’) objectives[21].  Secondary sources confirming this development include Commission Opinion COM(97)2006, declaring the necessity of achieving sustainability by including environmental protection in EU sectoral policies, prevention measures, the “polluter pays” principle, combating environmental pollution at source, and shared responsibility. Commission Decision IP/98/876 also reiterates the Waste Directive as embodying the environmental task of the EU. 

11.  That the Waste Directive is an embodiment of EU environmental objectives is also apparent in Commission v Italy[22]. This defines the purpose of the Waste Directive as ensuring the harmonisation of national legislation on disposal of waste and the protection of human health and the environment against harmful effects caused by the disposal of waste. Defrenne v Sabena[23] provides authority for the proposition that a directive aim which in substance merely reiterates a general Community principle[24] may be “sufficiently precise” to have direct effect. The Court in Defrenne reasoned that any slight improvement in national law with respect to the principle of equal pay for equal work would be welcome. The Court did not want to constrain Member States with the adoption of specific measures, when these were not specifically provided for in the Directive in Defrenne. It is submitted that the environmental policy of the Community is “sufficiently precise”, by analogy, to have direct effect. 

Individual right created 

12.  If the Court finds that an individual right must necessarily be created for a provision to have direct effect, it is submitted that such a right is created under Article 4 of the Waste Directive. The environmental protection obligation of the Waste Directive may be construed so as to include the individual right not to suffer from the effects of a breach (i.e. the right to Community legal standards on the matter – as in Ratti[25]). Indeed since the pollution in question is a direct result of the “uncontrolled disposal of waste”, this is expressly covered in Article 4 of the Directive[26]. 

QUESTION 1(c): Are commercial undertakings entitled to rely on the direct effect of Article 4 of the Waste Directive in order to protect their economic interests?

13.  The Applicant submits that commercial undertakings are entitled to rely on the direct effect of Article 4 of the Waste Directive to protect their economic interests.  It is the Applicant’s position that the question is one of standing which should be left to be determined by the national court.  In the alternative, the Applicant submits that the right to rely on a directive in past cases has not been, and should not be, restricted by reference to the motives of the applicant.  In the further alternative, the Applicant submits that the duty of national courts to provide the legal protection which citizens derive from the direct effect of Community provisions requires that a commercial undertaking be able to bring the application to protect its economic interests.

The principle of national procedural autonomy

14.  The Applicant submits that the question before the court is one of procedure and standing.  The Court has reiterated that, in the absence of Community harmonisation, such matters as these, concerning enforcement of Community rights, are subject to national rules[27].  Therefore it is for the Bobnian District Court to determine if a commercial undertaking such as the Applicant has standing to rely on the Directive to protect his economic interests.  It is submitted that the decision is a matter of national procedure which the Court should not review, and on which the Court should defer to the jurisdiction of the national court.

No restriction on right by reference to type of interest

15.  Should the Court see fit to consider the merits of this matter, it is submitted that the Court in its past cases has not restricted the right to rely on a directive by reference to the motives of the relevant applicant, and that such a restriction should not now be imposed.

16.  In Van Duyn v Home Office[28] the applicant was entitled to rely on Directive 64/221[29] to gain entry into the United Kingdom in order to safeguard her economic interests in specific employment.  Likewise, the applicant in Faccini Dori v Recreb Srl[30] was able to invoke Directive 85/557[31] when her economic interests in respect of a sum alleged to be payable were at stake[32].  It may be contended that these were cases in which there was convergence between the interests of the applicant and the aims of the directive and that, in the absence of such symmetry, the directive may not be invoked.  This contention assumes that the alignment of interest and aim is a precondition to reliance.  This assumption is circular and faulted.  The court in Van Duyn and Faccini Dori do not consider the purposes of those directives and in no way intimate that the outcome would have been different had such alignment not been present.  

17.  On the basis of such cases and the principle of equality between legal persons[33], it is submitted that access to the rights which stem from a directive should not be subject to a further condition which accords merely to the interest which the applicant seeks to protect. 

The duty of the national court to secure enforcement of a Directive

18.  The question may also be characterised as one of the adequacy of national remedies.   The Applicant submits that the duty of national courts, pursuant to Article 10 EC[34], to provide the legal protection of the rights which citizens derive from the direct effect of Community provisions[35], requires that a commercial undertaking be able to bring the application to protect its economic interests.

19.  At minimum[36], national courts are under the duty to ensure that “the conditions [under which such rights are exercised] are no less favourable than those relating to similar domestic actions, and that they are not framed so as to render virtually impossible the exercise of rights conferred by Community law.”[37]

20.  A negative answer to Question 1(c) would breach the second of these obligations.  It would bar any applicant who seeks to protect his/her economic interests from invoking the Waste Directive merely because those interests are economic.  The fact that the right to invoke the Directive is made impossible only for a certain class (those who seek to protect their commercial interests) is no justification.   The common law rule restricting the grant of an interim injunction, which the Court declared incompatible with Community law in Factortame[38], similarly applied only to specified parties (when sought against the Crown).

QUESTION 2: Is a body such as the Bobnian Environmental Company (BEC) an emanation of the State for the purposes of direct effect?

21.  The Applicant submits that the Respondent, in its capacity as the designated[39] competent authority, under Article 6 of the Waste Directive[40] is an emanation of the State for the purpose of direct effect because it fulfills the criteria laid down in Foster[41]. In the alternative, the Applicant contends that in the event that the Respondent does not fulfill some or all of the Foster criteria, in its capacity as the designated competent authority[42] for the Bobnian region, it is nevertheless an emanation of the State for the purpose of direct effect because there are, inter alia, two matters which conform to Lord Justice Mustill’s alternate or complementary “something else[43]” test and which are sufficient to persuade the court to answer this question in the affirmative. In the first place, by characterising the Respondent as an emanation of the State, the Applicant would be denied an effective remedy in the present case[44]. This would breach Article 10 EC[45] because the Respondent would not have access to an effective remedy. And second, in characterising such a body as BEC as a private individual the Court would exempt from judicial scrutiny and/or penalty the exercise of a public power which would not be appropriate in a case involving the disposal of waste. 

Such a body as the Respondent fulfils the Foster criteria

22.  The Applicant submits that if such a body as the Respondent conforms to all or any of the “well known criteria[46]” laid down by this court in Foster[47] Doughty[48] and Griffin[49] then it is an emanation of the State for the purpose of direct effect in the instant case.

23.  The Court in Foster[50] was asked to respond, inter alia, to a question referred to it by the UK House of Lords, namely, whether or not the British Gas Corporation (at the material time) was a body of such a type that the appellants were entitled in English courts and tribunals to rely directly upon Council Directive 76/207 so as to be entitled to a claim for damages against that authority.

24.  First, the Court held that “the Court of Justice has jurisdiction in proceedings for a preliminary ruling to determine the categories of persons against whom the provisions of a directive may be relied on. It is for the national courts, on the other hand, to decide whether a party to proceedings before them falls within one of the categories so defined”[51]

25.  Secondly, the Court held that “a body whatever its legal form which has been made responsible pursuant to a measure adopted by the State, for providing a public service under the control of the State and has for that purpose special powers beyond those which result from the normal rules applicable between individuals, is included in any event against which the provisions of a directive capable of having direct effect may be relied upon”[52].

26.  Lord Justice Mustill, in the UK Court of Appeal in Doughty[53], so expressed the Foster criteria:

·        Whether such a body has been made responsible pursuant to a measure adopted by the State for the purpose of providing a public service

·        Whether the public service such a body provided was at the material time under the control of the State

·        Whether such a body claimed or possessed special powers beyond those which result from the normal rules applicable between individuals 

Responsibility for providing a public service pursuant to a measure adopted by the State

27.      Article 6 of the Waste Directive provides that “Member States shall establish or designate the competent authority to be responsible for implementation of this Directive”. Such establishment or designation of the competent authority, the Applicant contends, necessitates a measure adopted by the Member State.  Article 4 of the Waste Directive provides that member states shall take the necessary measures to ensure waste is recovered or disposed of without endangering human health or… harm[ing] the environment”.

28.      Section 18 of the Waste Law which is the authority for the designation of the Respondent as the competent authority is a measure adopted by the State.

29.      It follows from the foregoing that a competent authority is responsible for the provision of one or more public services, namely, the implementation of the Waste Directive[54] and protection of the environment[55]. The Applicant submits that in protecting of the environment[56] in the capacity of a competent authority the Respondent is performing a public service. Therefore, such a body/the Respondent thus exercising its public power to protect the environment fulfills a public service pursuant to a measure[57] adopted by the State.

Under State Control at the Material Time

30.  The Applicant submits that such a body/the Respondent in the exercise of its public powers is subject to the control of the State.

31.  This is demonstrable by the fact that the Respondent’s powers are derived, defined and are conditional pursuant to Community[58] and national legislative provisions[59] as well as the conditions of the Respondent’s contract which indicate that the Respondent performs its public service duties under the “control” of the State[60].

32.  In particular, the Applicant contends, that Term a. of the contract between the Respondent and the Utopian Government (“the Contract”) means that the Respondent acts as a competent authority subject to the specifically enforceable power of the State to terminate its status as such if it is not fulfilling its obligation to protect the environment. Moreover the threat of such termination, the Applicant contends, operates as an axis of State control and amounts to further evidence that the Respondent is under the control of the State.

Presence of Special Powers

33.  The first paragraph of Article 9 of the Waste Directive provides that “any installation or undertaking … must[61] obtain a permit from the competent authority referred to in Article 6”. Section 12 (1) of the 1997 Waste Law provides that “Disposal operations may only be carried out pursuant to a permit issued by the competent authority”. Furthermore, the Applicant submits the power provided for in Section 12 (2) that the competent authority may specify “such conditions and obligations as [it] deems fit”. Moreover, “in practice, the competent authorities ensure that the permit holders carry out disposal operations in such a way as to ensure no harm is caused to the environment”[62].

34.  Therefore the Applicant submits that such a body/the Respondent is specifically and exclusively empowered by Community and national legislation to issue permits, to stipulate the conditions to which the permits are subject and to supervise entity’s operations subsequent to the issue of such a permit. Therefore, the competent authority and the Respondent in particular is possessed of special powers well beyond those which result from the normal rules applicable to individuals.

Foster criteria non-exhaustive

35.  In the alternative, the Applicant contends that in the event that the Respondent does not fulfill some or all of the Foster criteria, in its capacity as the designated competent authority[63] for the Bobnian region, it is nevertheless an emanation of the State for the purpose of direct effect because there are, inter alia, two matters which conform to Lord Justice Mustill’s alternate or complementary “something else[64]” test and which are sufficient to persuade the court to answer this question in the affirmative. In the first place, by characterising the Respondent as an emanation of the State, the Applicant would be denied an effective remedy in the present case[65]. This would breach Article 10 EC[66] because the Respondent would not have access to an effective remedy. And second, in characterising such a body as BEC as a private individual the Court would exempt from judicial scrutiny and/or penalty the exercise of a public power which would not be appropriate in a case involving the disposal of waste. 

QUESTION 3: Can a private party rely on a directive against an emanation of the State to require it to withdraw an authorisation and/or impose an obligation on a third party.

36.  The Applicant submits that the substantive issue before the Court is whether a private party is entitled to rely on the direct effect of a directive against an emanation of the State, bearing in mind that it is the duty of the national court, and not of this Court, to ensure the availability of legal protection and remedies for rights which an individual may derive from Community provisions.[67] The Applicant submits that the type of relief sought is irrelevant for the purposes of determining the entitlement of that party to rely on the directive. 

37.  In the alternative, in the event that the Court rules that such an entitlement is a relevant consideration, the Applicant submits that the Court should follow its past rulings and allow the Applicant to rely on the direct effect of a directive against an emanation of the State where such reliance has adverse consequences for, but does not impose obligations on, third parties. The Applicant submits that a withdrawal of authorisation is an instance of permissible adverse consequence. 

38.  In the further alternative, in the event that the Court finds insufficient authority for the submission in para 38, the Applicant  submits that national courts are under a duty according to established Community case law to interpret national law, and in particular provisions of national law specifically introduced in order to implement a directive, in the context of the wording and purpose of that directive in order to achieve the result envisaged.

Type of relief sought is irrelevant in vertical direct effect cases

39.  The Applicant submits that this question concerns the vertical direct effect of a directive. One of the essential characteristics of this doctrine is that it implies that an individual may only rely on the provisions of a directive against the State (or, in the instant case, an emanation of the State)[68]. The Applicant submits that the effect of this doctrine has been recognised by this Court in its refusal to allow provisions of directives to impose obligations on private individuals, whether by the Member State or by other private individuals in.[69]. The Applicant, therefore, submits that the type of relief sought does not qualitatively alter the substance of the issue before the Court so that the type of relief sought is irrelevant for the purposes of determining the entitlement of that party to rely on the directive. 

40.  In the present case before the Court, Article 4 of the Waste Directive places an obligation on Member States, inter alia, to take all “necessary measures to ensure that waste is recovered or disposed of … without using processes or methods which could harm the environment … Member States shall also take the necessary measures to prohibit the abandonment, dumping or uncontrolled disposal of waste”.  Article 6 provides that “Member States shall establish or designate the competent authority or authorities to be responsible for the implementation of this Directive.” The wording of Article 6 clearly places the responsibility of the implementation of the Waste Directive on the relevant competent authority. This responsibility includes the obligation to achieve the results envisaged in Article 4.

41.  The Applicant maintains in these proceedings that Muck Inc. (hereafter “Muck”) had deliberately poured waste oil into the sea, and/or failed to take all appropriate steps to prevent the leakage and/or escape of any harmful liquids from its site into the sea.   It is submitted that although the attribution of such conduct to Muck is an issue for the national court to determine, in the eventuality that such conduct is attributable to Muck this would have Community law implications. As the Respondent (the relevant competent authority in the case before the Court) would be in breach of its duties under Article 4 of the Waste Directive, as a result of not having taken any measures to remedy the situation. Such measures must include, but are not limited to, revoking the permit granted to Muck under the 1997 Waste Law, or taking all necessary steps to ensure that Muck installs an impervious concrete surface with suitable drainage on which all incineration is to take place.

42.  Therefore, the Applicant submits that the type of relief sought does not qualitatively alter the substance of the issue before the Court, which is whether in the event that a directive has vertical direct effect, an Applicant is entitled to rely on that directive in order to obtain a remedy or remedies if breached. Were this Court to restrict the type of remedies available in the instant case it would constitute a breach of Article 10 EC[70]. 

Indirect adverse consequences upon individuals is permissible 

43.  In the event that the Court decides that the nature of remedies is relevant in deciding whether or not an individual may rely upon a directive, the Applicant submits in the alternative that a distinction can be drawn in the Court’s case-law between, on the one hand, the prohibition of directly imposing upon an individual an obligation contained in a non-transposed (and/or incorrectly transposed directive), and on the other hand, the permissibility of imposing indirect adverse consequences on an individual resulting from the fulfillment of such a directive. The Applicant submits that the present case falls within the latter category. The Applicant further submits that since either and/or both of the remedies which are sought for in from the Bobnian District Court constitute the imposition of indirect adverse consequences upon individuals, the Applicant contends that he is entitled to rely upon the direct effect of the Waste directive for these purposes.

44.  The above distinction is derived from the Court’s judgments in the cases of Ruiz Bernaldez,  Panagis Pafitis, and Draehmpaehl.[71] In each of these cases the Court’s ruling on the direct effect of the relevant directives resulted in adverse consequences for private parties[72]. 

45.  Moreover, the Applicant submits that in these three cases, the Court was aware of the resulting adverse consequences when it held that the relevant directives had direct effect. Therefore, it is submitted that  the Court allows directives to have direct effect where this results in indirect adverse consequences for other individuals. The Applicant, therefore, submits that the withdrawal of authorisation constitutes a cessation of a licence or privileges previously granted, in other words a mere adverse consequence. Furthermore, the effect of requiring the Respondent to carry out certain works is also within the scope of this rule. Therefore, the Court’s previous case law suggests that both parts of this question should be answered in the affirmative. 

The duty of consistent interpretation 

46.  In the event that the Court is not convinced by the foregoing, it is submitted that in accordance with the Court’s settled case-law on the so-called “duty of consistent interpretation”, the Bobnian District Court is obliged to interpret the 1997 Waste Law, particularly given that it comprises provisions of national law specifically introduced in order to implement the Waste Directive, in the light of the wording and purpose of that directive in order to achieve the result envisaged.[73] 

47.  This approach was taken by the Court in Marleasing and Coote,[74] where the Court ruled, inter alia, that in the event that a private individual could not rely upon the direct effect of a directive as against another individual. If this approach is applied to the present question, then it is submitted that the Bobnian District Court is asking, in substance, whether or not a national court in such circumstances as obtain in this case is under an obligation to interpret its national law in the light of the wording and the purpose of that directive in order to achieve the purpose of the directive.  The  Applicant thus contends Marleasing and/or Coote provide sufficient authority for this duty to be applicable in this case.

48.  In particular, it is submitted that, consistent with the approach of the Court in Marleasing[75],  the Utopian national court should be obliged to interpret section 1 of the 1997 Waste Law to include within its scope: (1) negligent disposal of waste on land, with the result that the waste escapes into the sea; and/or (2) deliberate disposal of waste at sea, when the relevant authorising permit covers disposal on land only. The result would therefore be that the Applicant would be able to rely directly on the 1997 Waste Law instead of the Waste Directive.    

CONCLUSIONS

In conclusion for the foregoing reasons the Applicant asks the court to find that:

1.      (a) Is it not necessary for a directive to create rights for individuals in order for it to have direct effect.

(b) Article 4 of the Waste Directive has direct effect.

(c) Commercial undertakings are entitled to rely on the direct effect of Article 4 to protect their environmental interests.

2.       A body such as the Bobnian Environmental Company is an emanation of the State for the purposes of direct effect.

3.      A private party is able to rely on a directive against an emanation of the State to require it to withdraw an authorisation and/or impose an obligation on another private party.
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