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RESUME DES CONCLUSIONS 
I. Concernant l’application de l’article 86 du Traite CE
A. Nous considérons que l’article 86 du Traité CE ne s’applique pas au cas présent, car le défendeur ne occupe pas une position dominante sur le marché de référence de la bière du Marché Commun. Tout d’abord, le défendeur n'occupe pas une part de marché importante. De plus, il n’y a pas d’éléments supplémentaires qui justifieraient une telle conclusion. 

A titre subsidiaire, nous estimons que le défendeur ne détend pas non plus une position dominante collective avec les trois autres brasseurs principaux sur le marché de la bière en fût en Utopie. Non seulement les quatre brasseurs ne sont pas suffisamment liés, ils n’adoptent pas non plus la même ligne d’action sur le marché. 

B. L’article 86 n’a pas été violé. La politique de prix suivie par le défendeur constitue une simple expression de sa compétitivité sur le marché. Les prix adoptés ne peuvent pas être considérés comme abusifs car le défendeur n’a jamais eu l’intention d’éliminer les concurrents. En outre, dans l’hypothèse où la Cour accepterait que la bière en bouteille et la bière en fût forment deux marchés de référence séparés, le jugement de la Cour dans Tetra Pak ne peut pas avoir une valeur de précédent, car le défendeur est ni dominant sur le marché de la bière en fût, ni quasi-dominant sur le marché de la bière en bouteille, où l’abus allégué aurait eu lieu.

Subsidiairement, nous sommes d'avis que le défendeur ne peut exploiter de façon abusive individuellement une position dominante collective sans briser complètement la dominance collective.

II. Concernant la décision 94/100 de la Commission
A. La décision 94/100 n’est pas un acte susceptible de recours car le demandeur, qui a eu le droit de contester la légalité de la décision mais qui a failli le faire dans la période de limitation prescrite, ne peut la contester dans une procédure subséquente devant le tribunal national. Le demandeur est un tiers intéressé au sens de l’article 19 du Règlement 17. En cette qualité, il peut aussi être considéré comme directement et individuellement concerné au sens de l’article 173. Des considérations de sécurité legale rendent nécessaire de restreindre la possibilité de contester une mesure communautaire après l'échéance de la période de limitation prévue par l’article 173.

B. Le fait que la Commission n’ait pas publié un résumé de la notification ne constitue pas une erreur substantielle qui puisse affecter la légalité de la décision 94/100. Le champ de protection du droit fondamental à une audience reconnu par le droit communautaire est étroitement apparenté à la procédure en jeu. L’objectif de l’article 19(3) est de permettre à la Commission de recevoir toute l’information nécessaire pour prendre la décision et non pas de protéger les intérêts individuels du demandeur. 

C. Le tribunal national ne peut pas ignorer la décision 94/100. Au contraire, il doit la prendre en considération afin d’éviter des jugements contradictoires. L’article 5 impose aux tribunaux nationaux le devoir d’assurer l’accomplissement des obligations provenant des actes des institutions. En outre, des jugements contradictoires sont incompatibles avec l’unité de l’ordre juridique de la Communauté et le principe de legal certainty. La Décision 94/100 est basée sur une évaluation juridique correcte de la Commission. On ne peut détecter aucun comportement abusif de notre part. Nos pratiques à l’issue des licences sont indispensables afin d’être récompensées suffisamment pour nos investissements. 

III. Concernant l’application du Règlement 1984/83

Nous considérons que l’Article 10 de la Loi sur la Bière est applicable a côté du Règlement, car ceci n’empêche pas la pleine et uniforme application de la loi communautaire.

Par ailleurs, l’Article 10 de la Loi sur la Bière est conforme avec le Traité le l’UE, particulièrement avec l’Article 30.

A défaut, nous avançons que la Commission devrait retirer l’exemption conforme à l’Article 14 du Règlement 1984/83.

I. Is Ambrosius SA in a dominant position within the meaning of Article 86 EC

A. Assessment of dominance

The Respondent submits that he is not in a dominant position.

a) Relevant market

1. The beer market is the relevant product market in this case. The interchangeability between all of the products forming part of the same market, the competitive conditions and the structure of supply and demand on the market must be taken into consideration. Bottled and draught beer cannot be held to constitute separate product markets, as the same brands of beer are sold both bottled and on draught. They also contain the same basic ingredients. Moreover, there is perfect demand substitutability between draught and bottled beer as beer customers drink both bottled and draught beer. A clear indication of the demand substitutability is the fact that when the prices for bottled beer were lowered, the sales of bottled beer increased significantly. Furthermore, the requirement of sufficient supply substitutability is also fulfilled: the four main brewers of draught beer also brew bottled beer. This indicates that they can readily switch their resources so as to produce and supply demanded products. Finally, as for the competitive structure of the Utopian market, most beer is bought at licensed premises – cafes, restaurants and public houses, where both bottled and draught beer are available. Consequently, in our opinion, the beer market is the relevant product market in this case. 

2. The relevant geographical market is the Common Market. This is demonstrated by the following. In 1987, following the judgement of the Court of Justice in the case of Commission v Germany, the Utopian Beer Act was amended in order to permit the importation of hops from other member states, the use of imported hops in Utopian brewing, and the sale both by the Beerhaus and by licensed premises of imported beer which did not comply with the requirements of the Beer Act. Regulatory barriers to entry the Utopian market have therefore disappeared. All traders in the Common Market operate under the same conditions or sufficiently homogeneous conditions of competition as far as draught and bottled beer are concerned. Utopian beer brewers are now subject to competition from producers outside Utopia and the consumers can chose between Utopian or foreign beers. Moreover, the four main Utopian brewers enjoy increasing export sales. The conclusion, therefore, is that the Common Market in its entirety constitutes the relevant geographical market.

b) Dominant position 

1. The Respondent does not occupy a dominant position in the beer market in the Common Market, nor, alternatively, in the beer market or even in the draught beer market within Utopia. According to settled case law of the Court, the existence of a dominant position may be derived from several factors which, taken separately, are not necessarily determinative. Of these factors a highly important one is the existence of a very large market share. The Respondent only holds a market share of 30% of the draught beer market in Utopia. Draught beer takes up 56% of the total beer consumption in Utopia. The Respondent also produces bottled beer, but there are several dozen Utopian brewers of bottled beer with which he competes. He has, thus, an approximate market share of 20% of the Utopian beer market, and much less of the Community beer Market. The Court has held, on several occasions, that such market shares are too low to be evidence of a dominant position, save in exceptional circumstances and in the light of other factors. 

There are no other factors which could lead to a finding that the Respondent enjoys a dominant position. As for the Respondent's market share draught beer sales, Bacchus has the same share, and the share of Chemin d’Ambre is slightly smaller. The Court held in the case United Brands case that the strength and number of competitors has to be taken into consideration., the three main competitors of the Respondent in draught beer market also produce bottled beer. In addition there are no barriers to entry in this market as previously existing regulatory barriers have been abolished.

Moreover, it is apparent from previous decisions of the Court that the mere possession of an industrial property right does not automatically imply that the holder thereof occupies a dominant position within the meaning of Article 86. In Deutsche Grammophon it was held that in order for the proprietor of an industrial property right to hold a dominant position, he must be in a position to prevent effective competition over a considerable part of the relevant market. To assess the latter, particular regard must be given to the existence and position of any producers or distributors who may be marketing similar, substitutable goods.

It is clear that in the present case, the holding of the patent by the Respondent does not put him in such a position. In the light of the foregoing, the conclusion must be that the Respondent does not hold a dominant position of any relevant market.

2. Alternatively, were the Court to hold that draught beer and bottled beer form separate product markets, the four main brewers – being the Respondent, Bacchus, Chemin d’Ambre and the Applicant – cannot be considered to be jointly dominant in the draught beer market in Utopia. The draught beer market is an oligopolistic market characterised by parallel behaviour of independent undertakings. The Court has held that economic operators have the right to adapt themselves intelligently to the existing and anticipated conduct of their competitors. There is no suggestion that the undertakings have colluded on prices for bottled beer. According to the case law of the Court, two or more independent economic entities can be united by economic links that, by that have the effect that, together they hold a dominant position and adopt the same conduct vis-à-vis the other operators in the same market. There are no economic links however between the four main brewers of draught beer. They all act independently on the market, and do not appear as a single entity. The Respondent has its own research and development programme. There is no suggestion of collusion on prices for bottled beer. The Respondent developed its price strategy for bottled beer independently. Consequently, given the lack of links between the different undertakings and the fact that they do not act as a single market entity, they cannot be considered as collectively holding a dominant position.

B. Abusive exploitation of a dominant position

The Respondent submits that if the Court were to hold that the Respondent is in a dominant position, there is no abuse of such.

1. The Respondent admits to having agreed to supply its bottled beer to the Beerhaus at prices which were set just above average variable costs of production but lower than average total cost. According to the Court in the AKZO-case, these prices must only be regarded as abusive if they are determined as part of a plan for eliminating a competitor. The facts in the AKZO case can, however, be distinguished from the facts in the present case in some important respects, which undermines its usefulness as precedent.

Firstly the predatory pricing of AKZO was selective and clearly aimed at eliminating a competitor, whereas in the present case the Respondent's price reduction applies to all buyers and consumers of bottled beer in general. Moreover, the Respondent has never declared that he wanted to eliminate a competitor. In the circumstances of the present case the Respondent's price reductions for bottled beer are simply evidence of normal price competition of which the consumers are the final beneficiaries (as the Beerhaus passed on the savings to the consumers) and should not be prohibited merely upon proof that a competitor has suffered some disadvantage. The Respondent incurs some losses due to its low prices for bottled beers, but it covers these with its profits from the sales of draught beer. Cross-subsidising in itself is not illegal. Besides, the pursuit of activities whose profitability does not cover all of the costs involved may indeed be economically justified in the short term. A criticism on the Court’s ruling is that the theoretical framework of lowering prices in the short term, thereby eliminating smaller firms and then recouping the losses may seem straightforward, but the economic reality is much less certain.

Should the Court decide to apply the AKZO cost-based approach to determining predatory pricing to the circumstances of this case, then still one lacks eliminatory intent: unlike the AKZO-case, the Respondent has at no point whatsoever declared that it wanted to eliminate its competitors from the market. The fact that the Respondent did not lower its prices selectively is a clear indication that it did not intent to eliminate a competitor. Besides, there are some plausible alternative explanations for the Respondent's pricing policy towards bottled beer: this low pricing may be promotional due to the market launch of a new product, or even more simply, he may just want to increase his sales of bottled beers through favourable prices. The Commission acknowledged that „being big is not a sin". It does not consider intention even by a dominant firm to prevail over its rival. Moreover, recouping costs would not be a realistic possibility, as no barriers to entry exist, and if the Respondent would, after having successfully eliminated competition, turn to monopolistic supra-competitive pricing, new entrants would enter the market charging lower prices. It is thus clearly demonstrated that the decision of the Court of Justice in AKZO cannot be relied upon in this case and alternatively that the Respondent does not have an eliminatory intent towards its competitors on the bottled beer market.

2. Were the Court to consider that draught beer and bottled beer constitute separate product markets in Utopia and come to the finding that the Respondent holds a dominant position on the draught beer market, the Respondent's pricing policy in the bottled beer market cannot be considered as an abusive exploitation of that dominant position within the meaning of Article 86 of the EC Treaty. In Tetra Pak, the Court of Justice decided that in the case of distinct, but associated markets, the application of Article 86 to conduct found on the associated, non-dominated market and having effects on that associated market can only be justified by special circumstances. The Court held that „in the circumstances of this case, Tetra Pak’s practices on the non-aseptic markets are liable to be caught by Article 86 of the Treaty without it being necessary to establish the existence of a dominant position on those markets taken in isolation, since that undertaking’s leading position on the non-aseptic markets, combined with the close associative links between those markets and the aseptic markets, gave Tetra Pak freedom of conduct compared with the other economic operators on the non-aseptic markets". Two conditions require our special attention: Tetra Pak’s position on the markets and the close associative links between the two markets.

Even if such associative links exist between the bottled beer and the draught beer markets, the first condition is not fulfilled in this case: as firstly, even if the Court comes to the conclusion that the Respondent is dominant on the draught beer market, its dominance cannot be compared with that of Tetra Pak, which almost had a monopoly position on the aseptic market with a market share of about 95%, making it an inevitable trading partner. Secondly, and more importantly for the purposes of this case, Tetra Pak also had a leading, quasi-dominant position on the non-aseptic market, where the abuse took place, with a market share of around 50%, the Respondent is only one of several dozen competitors on the bottled beer market and is therefore not at all dominant. The fact that the Court in its Tetra Pak II judgement explicitly emphasises the circumstances of that case, justifies the conclusion that one can only come to an abuse of a dominant position on a non-dominated market in exceptional circumstances, which are not present in the underlying case. The potentially significant scope of the Court’s ruling in Tetra Pak can therefore not be extended to the circumstances of this case.

3. Even if the Court were to accept that the four main Utopian brewers are collectively dominant, this still does not mean that the Respondent's price policy for bottled beers constitutes an abusive exploitation of that collective dominance. It appears from the case law of the Court of Justice and the Court of First Instance that two elements are necessary for the conclusion of the existence of a collective dominance: there have to be sufficient economic links between the undertakings in question and these undertakings must act as an effective single market entity. The last requirement is of interest in the present case: however collectively dominant the Respondent may be in connection with the three other main Utopian brewers, its pricing policy for bottled beers is clearly an individual act, inspired by its own individual motivations, and is not an act of a single market entity, performed by the Respondent. By individually deciding to market this pricing policy, the Respondent would have disrupted every possibly previously existing collective dominance. The concept of collective dominance is necessarily linked with collective abuse by the single market entity.

II. Questions concerning Decision 94/100

A. Is Commission Decision 94/100 an act susceptible to judicial review?

The Respondent submits that the Applicant ,as it is a directly and individually concerned person, is excluded from contesting Decision 94/100 (hereinafter "the Decision") in a proceeding before a national court.

a). Article 173 as appropriate measure to contest the Decision

The system of judicial review of the Treaty provides that Article 173 is the appropriate remedy for challenging the legality of the Decision. The procedure foreseen in Article 173 allows the addressees of a decision and those persons who are directly and individually concerned by it to contest it within a time-limit of two months. With the expiry of the time-limit a decision assumes a definite nature. Restricting judicial review by a time-limit is necessitated by the principle of legal certainty. The addressee and other affected persons should not be left in doubt about their legal situation. Only in cases concerning general measures, like regulations and decisions with a broad number of potentially concerned persons, can the legality be contested after the lime-limit foreseen in Article 173 has expired. The Court states explicitly in TWD that a third person having without doubt been able to challenge the decision under Article 173, cannot contest it before a national court at a later time. By restricting the possibility of the Applicant to challenge the Decision before a national court after the time limit has expired does not violate his rights for judicial review. His possibility for judicial review existed but was simply not availed of. 

b) Locus standi of the Applicant under Article 173

The Applicant’s standing under Article 173 is incontestable given. Due to the high concentration of the Utopian draught beer market the Decision affects the Applicant’s competitive position which makes him an interested third party within the meaning of Article 19 of Regulation 17. As such the Applicant has to be regarded as individually concerned by the Decision within the meaning of Article 173. The Court of First Instance established this link between Regulation 17 and Article 173 in Métropole. A factor which underlines the Applicant’s qualification as directly concerned party under Article 173 is the obligation of licensed premises under the Beer Act to sell draught beer produced by at least two different producers. This situation leads to direct competition between the Applicant’s and the Respondent’s beer. The fact that two other Beer producers, namely Bacchus and Chemin d’Ambre are in a similar position as the Respondent does not change the Applicant’s direct and individual concern. A different assessment would be an excessively restrictive reading of Article 173 which the Court itself rejected in Plaumann. The Applicant’s legal standing under Article 173 is therefore clearly established. 

B. Is Decision 94/100 illegal? 

The Respondent submits that the failure of the Commission to publish a summary of the notification in the Official Journal is not a substantial error which can affect the legality of the Decision 94/100. 

a) No violation of an essential procedural requirement

The scope of protection of the fundamental principle of a right to a hearing as recognised by Community law has to be seen in the procedural context. In the present case the obligation of the Commission, as the primary Community authority in the field of competition, is to comply with the general principles of protection of the general interest - thereby ensuring competition in the concerned markets - and not the individual interests of the Applicant. The purpose of Article 19 (3) of Regulation 17 in a procedure related to negative clearance is to enable the Commission to receive all of the information necessary for the evaluation of the compatibility of the patent and the licensing agreement with Articles 85 and 86 of the Treaty. Moreover, that the Applicant has produced nothing to show that the decision would have been substantively different, if it had had the possibility to submit observations as an interested third party in the course of the procedure. Therefore, no justification exists for declaring the Decision void. 

b) Correct legal assessment of the Commission

The Respondent also submits that the Decision, which determines that his licensing practice does not infringe Article 86, is based on a correct legal assessment by the Commission and that any conflicting decision of the national court would infringe EC law. 

The Respondent is not in a dominant position since the relevant market consists of the market for hand drawn draught beer systems in Utopia. The new system, developed by the Respondent is just another hand drawn system intended for draughting of beer. It is interchangeable with other systems already on the market which is proved by the fact that more than 70 percent of Utopian beer is delivered by other systems and the Respondent's beer itself is delivered by other systems in restaurants and cafes.

Should the Court nevertheless decide that dominance is present, the Respondent submits that there is no abuse. To limit the use of the patented system by the licensee is a fundamental right of the owner of a patent and lies therefore in the subject matter of the patent. No abusive behaviour by the Respondent can be determined. He does neither prevent the emergence of a new product, as happened in the Magill case, nor frustrate the legitimate expectations of consumers or competitors by arbitrarily refusing to continue the supply of goods, as seen in the Volvo case. The Respondent's system has always been exclusively used for his own beer. Limiting the use of the system for the Respondent's own beer is not restrictive of competition, on the contrary, competition is enhanced. The Respondent improves the quality of his beer by enabling the preservation of the creamy head for a longer time. This stimulates his competitors to develop quality improvements as well. The customer ultimately benefits from this licensing practice. Limiting the use of the patented system to the sale of one type of beer is comparable to a "field of use" restriction, which has explicitly been mentioned by the Commission in Regulation 240/96 as being generally not restrictive of competition. 

It also has to be mentioned that the Respondent’s system is not essential for the exercise of the Applicant’s activity. There are other interchangeable systems available on the market and the Respondent’s own beer is also sold through the use of other systems in restaurants and cafés. The new system is not something with which the Respondent’s competitors cannot compete at all. They have equal chances and may also invest in the improvement of their systems. The practice of licensing this development exclusively for the sale of the Respondent’s beer is necessitated by his need to obtain sufficient reward for his investments in the development of the system. Royalty payments could never bring the same reward. Moreover, the Respondent’s reason for investing in the improvement of a system for draught beer was not simply to improve the systems as such, but much more to improve the quality of his beer the use of a special draught system. This legitimate strategy of competition on a highly concentrated market should not be rendered ineffective by forcing the Respondent to grant licences to its competitors.

C. May a national court ignore the Decision granting negative clearance? 

The Respondent submits that a national court may not ignore the Decision since it is a legal decision granting negative clearance and therefore must take it into account in order to avoid conflicting decisions.

a) Duty to avoid conflicting decisions

The Court stated in Delimitis that conflicting decisions must be avoided when national courts give judgements on agreements or practices which may subsequently be the subject of a decision by the Commission. The same must logically also apply in cases in which the Commission has already taken a decision. In the same judgement the Court provides guidelines of how a national court shall proceed if there is a potential conflict between inconsistent decisions. According to them, the national court should first allow the Commission to come to a decision. The Court thereby acknowledges the role of the Commission as a specialist authority with unequalled expertise in the field of competition law. In addition, in the area where the national courts and the Commission share powers, the role of the Commission cannot be seen as a subservient one and its decisions simply ignored. Moreover, Article 5 of the Treaty imposes a duty to ensure the fulfilment of obligations resulting from action taken by the institutions on the national courts. Since the Decision is an action taken by the Commission, the duty on the national courts arising from Article 5 is to avoid conflicting decisions.

The avoidance of conflicting decisions is necessary to preserve the very unity of the Community legal order and by the principle of legal certainty. This was stated to be a fundamental principle of the Community legal order by the Court in Foto-Frost. 

The possibility of conflicting judgements would also violate the principle of the protection of legitimate expectations. By getting a negative clearance decision, a formal decision from the Community authority with expertise in competition matters, the Respondent could reasonably develop legitimate expectations that neither the Commission would change it nor would a national court give a conflicting judgement. To allow decisions of the national courts to conflict with those of the Commission would be incompatible with the aim of the EC to be a cohesive economic union. 
b) Negative clearance decision has to be differentiated from comfort-letters

The Decision cannot be attributed the same legal effects as a comfort-letter, which has no binding force for national courts. This would be contrary to the wording of Article 189 and Articles 2 and 19(1) of Regulation 17 and would also render the procedure which leads to the adoption of a decision granting negative clearance meaningless. Unlike a comfort-letter, a negative clearance decision requires a Commission decision and its publication and moreover, it is a challengeable act. The Court clearly distinguished between comfort-letters and negative clearance decisions in the „Perfume Cases", where it expressly stated that only comfort-letters do not have binding legal force. That the Commission itself attributes decisions granting negative clearance more legal force than a comfort letter is proved by the fact that it is not obliged to issue negative clearance decisions, but may do so. It issues negative clearance decisions rather seldomly and only when an important problem of interpretation has to be solved. If both types of acts have the same legal force, the Commission would not go to the trouble of adopting a decision.

III. As to whether the national law can be set aside 

A. Supremacy of EC law

1. The Respondent submits that Article 10 of the Beer Act can be applied alongside Community Competition policy as it does not prejudice the full and uniform application of Community law. 

National and Community competition law can be applied alongside each other insofar as it does not prejudice the full and uniform application throughout the Common Market of the Community rules on cartels and of the full effect of the measures adopted in implementation of those rules, as laid down by the case-law of the Court. The parallel applicability of national and Community law in the present situation does not endanger the full and uniform application of Community law, as the intentions behind an exemption under Regulation 1984/83 are in general the improvement of distribution and stimulation of competition between the products of different manufacturers.

The fact that licensed premises are obliged under national law to sell draught beer produced by at least two brewers does not endanger any of the above mentioned objectives. The main objectives being pursued under the national law, i.e. stimulating competition and customers service, falls within the core of the Regulation. Article 10 of the Beer act, is a response to the concentration on the Utopian beer market, and consumers are being guaranteed a choice of draught beers. The application of the national competition rules would promote more competition, and lead to a better functioning of the market.

The Court also held in its judgement in Walt Wilhelm that the Community authorities are permitted „to carry out certain positive, though indirect, action with a view to promoting a harmonious development of economic activity within the whole Community". A block exemption cannot be seen as such a positive action, as the Commission has not taken any individual action at all. The Walt Wilhelm rule thus is not suitable for block exemptions since there are no individual initiative on the part of the Commission and since there is no individual „decision … at the culmination of the procedure". The Commission does not deal with the facts and there is no requirement to notify the Commission, thus it is not an application of Community law, but a concession from its application. Nothing would therefore prevent the application of stricter domestic law.

All the above leads us to conclude that the application of Article 10 does not prejudice the full and uniform application of Community competition law throughout the Community, and can therefore be regarded as applicable, leading to the nullity of the exclusive purchase contracts between Applicant and the public houses in question.

B. As to Article 30 EC

Moreover the Respondent submits that Article 10 of the Beer Act is not a measure distorting trade between Member States within the meaning of Article 30.

The Respondent submits that the Court should follow the judgement in Oosthoek and declare that Article 30 is not applicable in the present case as it concerns a purely national situation. 

Should the Court however find that Article 30 is applicable despite the purely national elements, the Respondent submits that the provision in question falls outside the scope of Article 30, as it is a national provision not designed to regulate trade between Member States and applies without prejudice in law and in fact to all traders within the Utopian beer market by virtue of the Courts judgement in Keck and Mithouard. The object of Article 10 of the Beer Act is to secure the choice of the consumer, which means safeguarding fair competition and consumer protection, as it prevents concentration on the market. The provision in question is of the kind which the Court wished to keep outside the scope of Article 30 in the ruling in Keck and Mithouard. Moreover it is clear when one looks at the Beer Act in general, that it encourages the access of Non-Utopian beer producers to the Utopian beer market. Moreover Article 10 of the Beer Act is an improvement of the position of the Non-Utopian beer producer as he will have to change the habits of the consumers, in order to increase his market share on the Utopian beer market. This is done most effectively by competition on retail level by giving the consumer the opportunity to compare the products. A public house owner would be reluctant to enter into an exclusive purchasing agreement with a beer producer who is not in consumer demand, Therefore competition on the distribution level would not be in the interest of a Non-Utopian beer producer.

Should the Court however find that Article 10 of the Beer Act falls under the scope of Article 30, the Respondent submits that this non-discriminatory provision is justified as the aim pursued relies on mandatory requirements, namely safeguarding fair competition and consumer protection as recognised by the Court. 

Moreover does the Respondent submit that the provision should only be declared incompatible with Article 30 in relation to imported beer, as Article 30 cannot affect the application of Article 10 of the Beer Act to national purchasing agreements. 

C. Withdrawal of the block exemption

Alternatively, the Respondent submits that the Commission should withdraw the benefit of the block exemption from the large number of exclusive purchasing agreements entered into by the Applicant, pursuant to Article 14 of the Regulation, as the agreements foreclosed the market and thus have effects incompatible with Article 85(3). 

According to the Court the effects of an exclusive purchasing agreement have to be assessed in the context in which they occur and where they might combine with other factors to have a cumulative effect on competition. Having regard to the economic and legal context of the agreements at issue, it is difficult for competitors to enter the market or increase their market share at the Utopian market of beer sold in premises for the consumption of drinks. The Utopian beer market is saturated, as brewers who have tried to enter the market with new products, beer brewed of hops not from the Hop Authority, have been unsuccessful. Moreover is the market concentrated, as 95 % of the draught beer market is controlled by four brewers.

The exclusive purchasing agreements are making a significant contribution to the sealing off-effect as the Applicant has created a network by entering a large number of exclusive agreements with Utopian public houses. Moreover the 10 years duration is the maximum duration possible for exclusive beer purchase contracts to fall within the block exemption of Regulation 1984/83. Therefore, it must be concluded that the cumulative effect of the exclusive purchase agreements between the Applicant and a large number of public houses infringes Article 85(1) as the agreements meet the cumulative conditions set by the Court in the Delimitis judgement. The conditions set up in Article 85 (3) are not met by the Applicant as the exclusive purchasing agreements do not produce any objective advantages in the interest of the public which could compensate for the disadvantages the network of exclusive purchasing agreements would cause for competition on the Utopian draught beer market. 

Although it is stated in the fifth and in the sixth recital of the preamble to Regulation No 1984/83 that exclusive purchasing agreements in general lead to improvements in distribution and stimulates competition, this cannot be said to be the case in Utopian. As there is no effective competition on the Utopian draught beer market, because of the large degree of saturation and concentration. This means that the negative condition in Article 85 (3) (b) is fulfilled. To allow the exclusive purchasing agreements entered by the applicant would render the amendment of the Beer Act useless.

It follows that if Article 10 of the Beer Act is set aside, the block exemption Regulation No 1984/83 should be withdrawn by the Commission according to Article 14 of the same regulation as the exclusive purchasing agreements are incompatible with the conditions set out in Article 85(3).
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