Moot Court Problem 1998/99 - Case M-300/98 Espérance d'Or SA v Ambrosius SA 

Utopia is a member state of the European Union. Utopians are prodigious beer drinkers. Beer touches something very deep in the Utopian psyche. The national saint is the patron saint of brewers, the national flower is the hop, and the national anthem makes frequent reference to the pleasures of beer. As a result, the production, marketing and consumption of beer has been heavily regulated for some centuries.

All aspects of beer are regulated in Utopia by the Beer Act 1745. In order to protect the quality of Utopian beer, the Act long provided that hops may be used in brewing only if the hop producer is licensed by the Hop Authority, a public body, which imposes strict quality control and enjoys a statutory monopoly in the sale of brewing hops. For many years Utopian beer was required to be produced from hops sold by the Hop Authority, malt, yeast and water, and no other ingredient. Bottled and draught beer may be sold for consumption by restaurants, public houses and cafés (hereinafter ‘licensed premises’) only if the premises hold a licence from the Beer Authority, the public administrative authority regulating beer production and consumption, to do so. Since 1987, off-licence sales of beer are available only through the state-owned outlet, the Beerhaus, which is controlled by the Beer Authority. About 70 percent of beer consumed in Utopia is bought at licensed premises, of which 80 percent is draught beer; 30 percent is bought from the Beerhaus, which sells only bottled beer.

In the last century beer was produced in Utopia by hundreds of small, local brewers. By tradition, Utopians prefer beer sold on draught. The last 100 years have seen a high degree of concentration of the draught beer market, so that now about 95 percent of Utopian production is in the hands of four brewers: Ambrosius SA (with 30 percent of the market), Bacchus SA (30 percent), Chemin d'Ambre SA (20 percent) and Espérance d'Or SA (15 percent). All four brewers are publicly owned companies, incorporated under Utopian law and quoted on the Utopian stock exchange. Their combined annual turnover amounts to some ECU 50 thousand million. The remaining independent local brewers account for the other 5 percent of Utopian draught beer production. The four brewers also produce bottled beer, but there are several dozen Utopian brewers of bottled beer with which they compete.

In 1987, following the judgment of the Court of Justice in Case 178/84 Commission v Germany [1987] ECR 1227, the Beer Act was amended in order to permit the importation of hops from other member states, the use of imported hops in Utopian brewing, and the sale both by the Beerhaus and by licensed premises of imported beer which did not comply with the requirements of the Beer Act. However, all Utopian brewers continue to buy their hops exclusively from the Hop Authority - the few which tried otherwise went out of business very quickly - and Utopians have remained fiercely loyal to Utopian beer. Imported beer accounts for less than 2 percent of the Utopian market. The four major Utopian brewers however are enjoying ever increasing export sales. The Beer Act was further amended in 1987 in the light of concentration within the Utopian draught beer market: in order that consumers should always have a choice of draught beers, Article 10 provides that all licensed premises must sell draught produced by at least two different brewers.

Beer is supplied to the Beerhaus by all brewers by means of standard term contracts. The price at which beer is supplied has been more or less uniform since the Beerhaus was established. There is no suggestion they have colluded on prices. Last year however Ambrosius struck a deal with the Beerhaus that it would supply its beer at significantly lower prices, set just above average variable cost of production but lower than average total cost. Ambrosius is able to sustain this low price through the profits it makes from its draught beer sales. The Beerhaus passed on these savings to its customers, and immediately sales of Ambrosius bottled beers increased significantly. Espérance d'Or therefore raised proceedings (sub. nom. Espérance d'Or SA v Ambrosius SA (No 1)) in a Utopian civil court seeking both a declaration that Ambrosius was engaged in predatory pricing and so committing an infringement of Article 86 of the EC Treaty and an order that Ambrosius raise the prices at which it sold beer to the Beerhaus.

In 1992 Ambrosius developed a new hand drawn system for draught beer. The new system delivers beer in a draught glass which retains much longer the creamy `head' beloved of all Utopians. Ambrosius secured from the Utopian Patent Office a patent on the system. Immediately it notified the Commission of the existence of the patent and its intention to license its use for the sale of Ambrosius draught beer in Utopian public houses, and requested negative clearance under Regulation 17 (Regulation 17/62 JO 1962, p. 24) as regards both Articles 85(1) and 86 of the EC Treaty in accordance with Article 2 of the Regulation. Two years later, the Commission responded with a decision (Decision 94/100) addressed to Ambrosius, which reasoned that Ambrosius' acquisition of the patent and its intention to license it exclusively for the sale of Ambrosius draught beer fell within the specific subject matter of the patent, and so provided in Article 1 (the operative part): "Upon the basis of information provided and available to it, the Commission has no grounds for action under Articles 85(1) or 86 of the EC Treaty in respect of the notified patent and licensing arrangements proposed by Ambrosius SA."

Faced with growing success of the Ambrosius system, earlier this year Espérance d'Or requested that Ambrosius license Espérance d'Or to use it for the sale of its draught beer in exchange for royalty payments. Ambrosius refused. Espérance d'Or therefore raised further proceedings (sub. nom. Espérance d'Or SA v Ambrosius SA (No 2)) before a Utopian civil court seeking a declaration that the refusal constituted an infringement of Article 86 of the EC Treaty. The court was clearly minded to find a breach of Article 86, but Ambrosius argued that Decision 94/100 barred it from so holding. Espérance d'Or argued that the court was not bound by Decision 94/100, and raised an ancillary plea that the decision was illegal because the Commission failed to publish a summary of the notification in the Official Journal prior to adopting the decision as required by Article 19(3) of Regulation 17. To this plea, Ambrosius responded with the following argument: a decision granting negative clearance is not an act which affects the legal position of the applicant(s) and so is not susceptible to judicial review.

In the meanwhile, last year Espérance d'Or itself developed a new marketing strategy intended to increase its share of the Utopian market for both bottled and draught beer sold in licensed premises. It entered into a series of contracts, each valid for a 10 year period, with a large number of Utopian public houses whereby Espérance d'Or agreed with each a fidelity rebate of 12 percent on all beer purchases in exchange for an undertaking to buy a series of Espérance d'Or brands of beer, listed in each contract, and to buy supplies from no other brewer. Immediately Ambrosius raised an action (sub. nom. Ambrosius SA v Espérance d'Or SA) in a civil court seeking a declaration that the contracts were a nullity for breach of Article 10 of the Beer Act. Espérance d'Or responded with the argument that the contracts fall within Articles 6 to 9 of Commission Regulation 1984/83 OJ 1983 L173/5 (as last amended by Regulation 1582/97 OJ 1997 L214/27) and, as a result, the requirements of Article 10 of the Beer Act are set aside.

The civil courts found for Ambrosius in all three cases. Espérance d'Or appealed all three judgments to the Utopian Court of Appeal, which enjoys appellate jurisdiction in civil matters. The three cases were joined by the Court of Appeal, which then stayed the proceedings and referred the following questions to the Court of Justice under Article 177 of the EC Treaty:

1 a) In the circumstances of Espérance d'Or SA v Ambrosius SA (No 1), is Ambrosius SA in a dominant position within the meaning of Article 86 of the EC Treaty ?
b) If the answer to question 1(a) is yes, does Ambrosius' pricing policy in its supplies of beer to the Beerhaus constitute an abuse of that dominance ?
2 a) Is Commission Decision 94/100 an act susceptible to judicial review ?
b) If the answer to question 2(a) is yes, is Decision 94/100 illegal owing to a failure of the Commission to publish a summary of the notification in the Official Journal ?
c) If the answer to question 2(b) is no, may a national court, which takes a view different from the Commission, ignore the Commission view as stated in a decision granting negative clearance ?
3) If a series of contracts between a brewer and a number of publicans for the exclusive purchase of beer supplies falls within Regulation 1984/83, does that have the effect of setting aside national statutory rules which encourage greater competition and would otherwise render the contracts a nullity ?
The order of referral has now been received by the Registar of the Court of Justice, who has allocated to it Case number M-300/98. In accordance with Article 20 of the Statute of the Court of Justice of the EC, the Registrar has notified Espérance d'Or SA (as applicant) and Ambrosius SA (as respondent) and has invited them to submit written observations to the Court.

