EUROPEAN LAW MOOT COURT COMPETITION 2001 / 2002

The Costanzo Construction Company and the Nirvana Regional Development Fund v. The Imperian Office for Overseas Aid.

I - In July of 1996 a long civil war ended in the otherwise idyllic territory of Colinia. Colinia obtained independence from Imperia, a Member State of the European Union, in 1972, but its fledgling democracy quickly buckled beneath the authority of the Colinian army. The Imperian Government was much relieved when the military were finally ousted in 1996, and democracy was restored.

II - The Imperian Government wished to secure the endurance of democracy in Colinia, and it recruited the assistance of its EU partners to help achieve this end. In May of 1998, a Framework Cooperation Agreement (FCA) was concluded between the European Community and the new Government of Colinia, which provided, inter alia as follows:

Article 1 - Essential Elements

1. Respect for Human Rights and democratic principles form the basis of the cooperation between the Contracting Parties and of the provisions of this Agreement, and it constitutes an essential element of the Agreement.

2. The parties refer to their international obligations and commitments concerning respect for human rights. They reiterate their deep attachment to human dignity and human rights, which are legitimate aspirations of individuals and peoples. Human rights are universal, indivisible and inter-related. The Contracting Parties undertake to promote and protect all fundamental freedoms and human rights, be they civil and political or economic, social and cultural. In this context, the Parties reaffirm the equality of men and women.

3. Cooperation shall help strengthen policies and programmes that improve ensure and broaden the equal participation of men and women in all spheres of political, economic, social and cultural life. Cooperation shall help improve the access of women to all resources required for the full exercise of their fundamental rights.

Article 6 - Investment and Private Sector Development

Cooperation shall support the necessary economic and institutional reforms and policies at national and regional level, aiming at creating a favourable environment for private investment, and the development of a dynamic, viable and competitive private sector.

Article 7 - Active Promotion of Tourism 

1. The Contracting Parties Agree to contribute to cooperation on tourism, to be achieved through measures including:

a. Interchange of information and the carrying out of studies;

b. Training programmes;

c. Promotion of investment and joint ventures

2. The Parties agree to establish, in the territory of Colinia, Hospitality Management Colleges (HMCs), to be funded in equal measure, by the European Community on the one hand, and the Government of Colinia on the other. The Colleges are to be centres for post-graduate research and teaching in the field of Hospitality Management, with a view to promoting the tourism industry in Colinia. 

Article 12 - Regional Development

Regional development shall be a priority, with joint programmes to be implemented, where possible, at the level of regional and local government.
III - The FCA was struck as a mixed agreement, signed on behalf of Community and of all the Member State Governments. After ratification by all the Member States, it was concluded pursuant to Council Decision 99/1430 of 30 June 1999. It entered into force on 1 July of 1999. 

IV - In December 1999 the European Commission undertook a "Needs Analysis" visit to Colinia. With the agreement of the Colinian Government, it was decided that establishment of post-graduate HMCs should proceed as a priority, given that foreign tourism was Colinia’s best potential basis for economic development, and there was a shortage in Colinia of post-graduate management training. 

V - The Colinian Government wished to shore up these talks with a guarantee from the Commission of delivery of funds agreed during the “Needs Analysis” visit. Colinia was receiving competing and attractive offers of aid from the nearby state of Prosperia, which was not an EU Member State. Prosperia had offered its own aid package to Colinia because it wished to build bridges into Colinia’s promising tourism market. The Colinian Government rejected the Prosperian offers of financial assistance, once it had signed a memorandum of understanding with the European Commission. The Memorandum confirmed that a sum of 1.3 million Euro would be paid to the Colinian Government in June and December of each year for at least ten years, commencing in June of 2000. It was agreed the Nirvana Regional Development Fund (NRDF), an arm of the Colinian Government with local jurisdiction in Nirvana, would be entrusted with establishing the first HMC in the picturesque South of Colinia, and would be the direct recipient of the aid.

VI - Pursuant to an Internal Agreement concluded among the Member States, the Imperian Office for Overseas Aid (IOOA), an Imperian Government authority, was vested with primary responsibility for administering funds released by the Commission. The Internal Agreement provided that in April 2000 a sum of 3.9 million Euro would be paid to the IOOA, who would then transmit a sum of 1.3 million Euro in June and December 2000, and June of 2001, to the NRDF. It was also agreed that extension of the Internal Agreement would be considered in June of 2001.  In April 2000 the Commission duly transferred 3.9 million Euro to the IOOA, who in turn transmitted 1.3 million euro to the NRDF in June and December of 2000.

VII - In January of 2001 the Costanzo Construction Company, which was incorporated under the laws of Neutralia (another EU Member State) won a contract tendered by the NRDF to build the first HMC. They commenced work in March of 2001. 

VIII - The project proceeded as planned, until democratic elections were held in Colinia in April of 2001. The Colinia Fundamentalist Party (CFP) was swept to power, and immediately implemented a programme of radical reform. The CFP were concerned to restore traditional Colinian values, emphasising as they did the importance of the family, and the primary role of women in child rearing and maintaining the family home. A series of laws were passed by the CFP Government with the aim of protecting these values. They included measures preventing women from serving as Ministers in the Colinian Government (although they could still serve as Members of Parliament) and banning them from involvement in post-graduate education of any kind, including the planned HMCs.

IX - The Colinian initiative was vigorously debated in the European Parliament, which resulted in its condemnation by way of resolution, and a call to the Council of Ministers to take action under the 1998 Framework Cooperation agreement. It was also met with disapproval in the Human Rights Committee of the Imperian Parliament.

X - Under the weight of mounting public pressure, on 30 May of 2001 the Council of Ministers of the European Union issued Regulation 87/2001 suspending the 1998 FCA, stating that the Colinian Government had committed a serious breach of Article 1, paragraphs (1), (2) and (3). 

XI - On 1 June 2001 the European Commission issued Decision 2001/49, this time addressed to the Government of Colinia, suspending until further notice the grant of any aid for the establishment of HMCs. At the time a senior Commission official also wrote to the IOOA, advising that any funds that Commission had sent to the Office, but which has not yet been transmitted to the NRDF, should be withheld until further notice.

XII - Given that the NRDF was now only receiving funds from the Colinian central Government to build the Nirvana HMC (this amounted to only half the expected finance) it was compelled to suspend the project. The Costanzo Construction Company sustained considerable losses, as it had committed to the project for two years from January of 2001. 

XIII - The Colinian Government, seeking alternative funds to support the Nirvana HMC, asked the Prosperian Government if it wished to re-open their 1999 aid negotiations. This request was declined. 

XIV - Meanwhile the NRDF and the Costanzo Construction Company joined forces. On 5 August of 2001 they wrote to the IOOA asking for the release of the funds that were due in June of 2001, but the IOOA wrote back declining their request. On 30 August of 2001 the NRDF and the Costanzo Construction Company brought an action in the Imperian High Court, seeking a declaration obliging the IOOA to release the funds that had been due for release in June, and damages for the losses they had sustained. They argued that both Commission Decision 2001/49 and Council Regulation 87/2001, pursuant to which the aid was suspended, were invalid. On 10 September of 2001 the Imperian High Court, upon hearing the applicants’ claims, referred the following questions to the Court of Justice of the European Communities under Article 234:

1. Are there any circumstances, as a matter of European Community law, in which a national court will be precluded from granting a remedy to applicants who were not addressees of Commission Decision 2001/49 of 1 June 2001, or specifically named in Regulation 87/2001 of 30 May 2001, but who nonetheless wished to challenge the validity of these measures? More particularly what is the position with respect to;

(a) a Regional Development Fund which was envisaged, pursuant to a memorandum of understanding struck between the European Commission and the Colinian Government, as the administrator of funds that had been made available, but to which payments were suspended under the combined effect of Commission Decision 2001/49 and Council Regulation 87/2001 ?

(b)  an undertaking who has a contract with the same Regional Development Fund, but which is prevented from receiving timely payment for its services due to the combined effects of Commission Decision 2001/49 and Council Regulation

 87/2001?

2. Does the European Court of Justice have jurisdiction to interpret Articles 1 and 7 of the Framework Cooperation Agreement (FCA) of 1998, as approved by Council Decision 99/1430 of 30 June 1999, struck between the EC, on the one hand, and the Government of Colinia, on the other, given that the FCA is a mixed agreement? If so, did Article 1 support in all the circumstances the suspension of the FCA, and the disruption of aid that had been authorized by the Commission, the payment of which had been envisaged under Article 7 of the FCA?

3. Are either or both of Commission Decision 2001/49 and Council Regulation 87/2001 invalid for breach of the principles of proportionality and/or legitimate expectations, or on any other ground? 

4. Is the national court obliged to order the IOOA to release funds withheld, if one or both of Council Regulation 87/2001 and Commission Decision 2001/49 are invalid? If so, are there any circumstances in which, as a matter of Community law, a national court will be obliged to award damages for any additional loss arising from the promulgation of such (invalid) measures?
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