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I. ARGUMENTATION

1. The first question 

The Imperian High Court raises the question of whether it may be precluded from granting a remedy to the applicants by European Community Law. The national court is, indeed, precluded from granting a remedy as the validity of Commission Decision 2001/49 (hereinafter: “the Decision”) and of Council Regulation 87/ 2001 (hereinafter: “the Regulation”) cannot be challenged any more owing to the definitive nature that must be ascribed to these measures now. 

It should be noted beforehand that the applicants failed to institute annulment proceedings under Art 230 (4) EC within the period of two months prescribed by Art 230 (5) EC. This period begins to run at the latest when the applicants gain knowledge of the measures they want to challenge. The applicants definitely knew about the measures in question when they brought an action to the Imperian High Court on 30 August 2001; by now, 15 November 2001, an action under Art 230 (4) EC has still not been filed. 

As the Court of Justice of the European Communities (hereinafter: “the Court”) has emphasized in its case-law, first of all in TWD Deggendorf
, there is no possibility to challenge the validity of Community measures under Art 234 EC when the applicant has failed to take legal action pursuant to Art 230 (4) EC within the period prescribed in Art 230 (5) EC although he/she was fully aware of the measure and could obviously have challenged it by means of a direct action
. Otherwise the applicant would be able to overcome the definitive nature, which, according to the principle of legal certainty, must be ascribed to a Community measure once the time-limit laid down by Art 230 (5) EC has expired
. If preliminary rulings were admissible notwithstanding the expiry of this time-limit, this would also damage the coherence of the system of remedies
.

In the present case, the applicants did not take legal action under Art 230 (4) EC although they could obviously have done so: there was no doubt that both applicants had locus standi in view of an annulment action under Art 230 (4) EC. 

a) No possibility for the Nirvana Regional Development Fund to challenge the measures

With regard to the Decision, it must be considered that the Nirvana Regional Development Fund (hereinafter “the Fund”), which is an arm of the Colinian Government, and the Government itself, which is the addressee of the Decision, form a legal unity. In consequence of this, not only the Government itself but also the Fund had locus standi. At any rate, the latter was directly and individually concerned by the measure within the meaning of Art 230 (4) EC since its close relationship to the Colinian Government is similar to the relationship between a parent and a subsidiary company. According to the case-law of the Court, such a relationship leads, providing that one of the societies is addressee of a decision, to its partner undertaking’s being directly and individually concerned
.

It was also obvious that the Fund had to initiate proceedings under Art 230 (4) EC. Admittedly, in TWD Deggendorf, the Court – inter alia – referred to the fact that the applicant company (“Textilwerke”) had expressly been informed about its right of action under Art 230 (4) EC
. However, this does not mean that, in the present case and in the future, the express information of the applicant is a pre-condition for the assumption of “obviousness” as to the right of action. Since the judgment in TWD Deggendorf has clearly outlined all the reasons that bring about the inadmissibility of an action pursuant to Art 234 EC under the relevant circumstances, there cannot be any doubt about the need to pursue an action under Art 230 EC any longer if – as in the present case – the applicants had locus standi under Art 230 (4) due to their evidently satisfying the criteria of direct and individual concern. 

The Regulation, in spite of its title (“regulation”) and regardless of the fact that it does not expressly mention the Fund, may be treated as a decision and can therefore be challenged under Art 230 (4) EC as well. In Codorniu
, the Court desisted from the stricter “abstract terminology” and “general application” test that had been applied as the only criterion distinguishing regulations and “disguised decisions” before
, and stated that, for the admissibility of an action under Art 230 (4) EC, it is sufficient that the relevant measure is of individual and direct concern to the applicant
. Since, by definition, regulations have direct effect
, direct concern can only exceptionally be called into question, viz only if the regulation depends on the exercise of discretion by a third party
. The suspension of the legal basis of the payments, the FCA, on 30 May 2001 left no discretion to the IOOA as to the question of whether it should transmit or withhold remaining Commission funds on 1 June 2001. The lack of discretion was reaffirmed by the advice of the senior Commission official on that day. Thus, the Fund is directly concerned by the Regulation.
With a view to determining whether the applicant is individually concerned by a regulation, the Court, in Codorniu
, referred to the Plaumann case
 and, accordingly, precisely to the criteria of individual concern by a decision established in that case. Consequently, a regulation - as well as a decision - is of individual concern if it affects the applicant on grounds of certain attributes which are peculiar to him or by reason of circumstances according to which he/she is differentiated from all other persons; the applicant must be distinguished individually just as in the case of the person addressed
. Meanwhile, the Court has partly desisted from the Plaumann test and applied a more liberal formula, first in Piraiki-Patraiki
. In the present case however, even the strict Plaumann test is satisfied: the Fund was the only institution which organized the construction of the first HMC and directly received financial aid concerning the project. From the Memorandum of Understanding between the Government of Colinia and the Commission follows that, for a minimum period of ten years, no other fund will be entrusted with the establishment of the HMCs. Hence, the disruption of aid brought about by the suspension of the legal basis of the payments is of direct concern to the Fund. 

Finally, the Fund’s standing under Art 230 (4) EC in view of the Regulation was obvious. As already mentioned above, the Court held in Codorniu that both types of measures - regulations and decisions - may be challenged under identical requirements
. The Fund could readily have recognized that it fulfilled these requirements also with regard to the Regulation. Furthermore, the undesirable consequences of the Regulation and the Decision result from their combined effect so that, to a person who knows about the existence of both measures, it must appear insufficient only to challenge the decision but not its legal basis.
b) No possibility for the Costanzo Construction Company to challenge the measures 

As to the Decision, direct and individual concern of the Costanzo Construction Company (hereinafter: “the Company”) cannot be called into question either. The Company is directly concerned despite the fact that the disruption of payments instructed by the Decision depended on its implementation by the Imperian Office for Overseas Aid (hereinafter: “the IOOA”), which had to transmit the finances to the Fund. If the application of a Community measure depends on its implementation by a third party, direct concern is excluded only in situations where it is actually left to the third party’s genuine discretion how to apply the measure
. Whether to transmit or withhold the remaining sum of € 1.3 million in June 2001 was not at the discretion of the IOOA as its responsibility was limited to administering and duly transferring the money. Thus, the IOOA was strictly bound by the suspension of the grant of all aid. The subsequent suspension of the HMC-project by the Fund does not constitute the implementation of the Decision by a Member State and, accordingly, does not interfere with the assumption of direct concern of the Company. In addition, the Fund was compelled to suspend the HMC-project without having any discretion as well since the granted aid constituted the pre-condition for the fulfilment of the contract concluded between the Fund and the Company and was the only means of payment: only half of the expected finances paid by Colinia were not sufficient and the Prosperian Government was not willing to re-open negotiations.

Furthermore, the Company is individually concerned in terms of the “certain attributes” rule. The Company is the one and only undertaking that won a contract to build the first HMC. In fact, there is no possibility for other undertakings to conclude a contract with the Fund since the latter was only entrusted with the establishment of the first HMC and the Member States restricted the payments to a sum of € 3.9 million. Under these circumstances, the Company has to be differentiated from all other persons and is distinguished individually as in the case of the person addressed.

The Company is directly and individually concerned also by the Regulation. As stated above, the effect on the Company of the Regulation does not depend on the exercise of discretion by a third party
, i.e. the IOOA. Although the Fund was compelled to suspend the whole project first, direct concern is not excluded: since the Regulation has the same legal consequences for the Company as the Decision, reference to the arguments presented in the context of the Decision may be made.

The Company is also individually concerned by the Regulation: its contents, i.e. the suspension of the FCA, which is the legal basis of the Community’s financial support, affect the Company in the same way as the Decision since, with a view to justifying the disruption of payments, the suspension of the FCA was the first necessary step. Finally, the right of action under Art. 234 (4) EC was obvious to the Company for the same reasons as named with regard to the Fund
.

In conclusion, neither the Fund nor the Company may challenge the validity of the relevant measures anymore.
2. The second question

a) Jurisdiction of the Court of Justice to interpret Arts 1 and 7 FCA

The Court has jurisdiction to interpret Art 1 and 7 FCA. 

Since the FCA is a mixed agreement that has been concluded by the Council pursuant to Art 181 (1) EC, the FCA is an act of one of the institutions of the Community within the meaning of Art 234 (1) (b) EC and its provisions form an integral part of the Community legal system. Accordingly, within the framework of this system, the Court has jurisdiction to give preliminary rulings concerning the interpretation of the FCA
. 

As follows from Demirel
, the Court has jurisdiction to interpret provisions of a mixed agreement in any case not concerning the exclusive powers of the Member States; i.e. if the Community has the power to conclude Arts 1 and 7 FCA, the Court has the power to interpret them. Applying the arguments of the Court in Portugal v Council
 to the present case, the legislative powers of the Community may derive from Title XX EC.

Art 1 FCA guarantees democratic principles and respect for human rights during the co-operation between the contracting parties. The preservation of these principles constitutes an essential element of the FCA and is one of its main objectives. While Art 6 FCA is rather generally concerned with the support of economic and institutional reforms and policies at a national and regional level, Art 7 FCA contains quite detailed provisions on the specific matter of tourism, which - in turn - is linked to economic co-operation. Art 12 FCA governs regional development in general. This shows that the co-operation provided for by the FCA is specified in terms that take particular account of the needs of a developing country and, thereby, furthers the pursuit of the objectives mentioned in Art 177 (1) EC. The “Needs Analysis” undertaken by the Commission has also demonstrated that Colinia is a developing country and the FCA, therefore, a development aid agreement based on Art 181 (1) EC. According to its wording, Art. 177 (2) requires the Community to take account of the objective of respect for human rights when it adopts measures in the field of development co-operation. Since that requirement is an essential element of the EC development policy, it is logical to mention it in the FCA. Art 1 (1) FCA is unmistakably directed to the pursuit of the objectives of development policy and a corollary of the requirements laid down in Art 177 (2) EC. The mere fact that Art 1 (1) FCA provides that respect for human rights and democratic principles constitutes an “essential element” of the FCA does not justify the conclusion that this provision goes beyond the objectives stated in Art 177 (2) EC. Art 1 FCA - which is headed “Essential Elements” - and the wording of the first paragraph of this provision confirm that the question of respect for human rights and democratic principles is not a specific field of co-operation. Therefore, Art 1 FCA can be based on Arts 181 (1) and 177 (2) EC and the Community had the power to conclude Art 1 FCA.

Art 7 FCA aims at developing the tourism industry of Colinia. This domain is, as found out by the Commission through its “Needs Analysis”, Colinia’s best potential basis for economic development. Therefore, tourism is of central importance to the development objectives because its promotion contributes to the economic and social development as well as to the fight against poverty in Colinia. Thus, Art 7 FCA definitely comes under the domain of development policy regulated by Art 177 EC. This conclusion is also supported by the fact that the objectives of Art 177 (1) EC are so broad that the measures which are necessary for their achievement may concern a variety of specific matters. This idea particularly applies to an agreement establishing the framework of development cooperation. Hence, Art 7 FCA is ancillary to the principal objectives of the FCA. Finally, even the wording (“agree to contribute to cooperation on tourism”) bears out the conclusion that Art 7 FCA establishes the framework of co-operation and, thereby, does not exceed the scope of Art 177 EC. Summing up, the obligations laid down in Art 7 FCA do not affect objectives distinct from those of development co-operation. The activities intended by Art 7 FCA, albeit general, are directly and clearly linked to co-operation in the sector of development and, in view of their ancillary nature, may be founded on the legal basis adopted for the conclusion of the FCA.

As already stated at the outset, it must therefore be held that Arts 1 and 7 FCA could validly be based on Art 181 (1) EC so that the Community had the power to conclude these provisions and, accordingly, the Court has the power to construe them.

b) The support of the suspension and the disruption of aid by Article 1 FCA

The Court must come to the conclusion that Art 1 FCA justifies a suspension of the FCA by the Community. 

Standard clauses of the same type have systematically been included by the EC in its agreements with third countries so as to offer the possibility to suspend or terminate the agreement due to disregard of human rights by the other contracting party
. The Court stated in Portugal v Council
 that a clause which declares these values to be essential elements of the agreement enables the parties to regard every serious infringement of human rights and democratic principles as a “violation of a provision essential to the accomplishment of the object or purpose of the Treaty” within the meaning of Art 60 (3) of the Vienna Convention on the Law of Treaties (hereinafter: “the Vienna Convention”) and, accordingly, as a legitimate reason for suspending the agreement
. It is irrelevant though whether the Community and Colinia are contracting parties to the Vienna Convention since the rules on suspension or termination as a consequence of the infringement of an international treaty have become part of customary international law
, which is binding on all subjects of international law – accordingly, on Colinia as well as on the EC
 – and has only been recited by the Vienna Convention. Besides, the fact that the FCA does not explicitly mention the possibility of suspension is insignificant, as every party to such an agreement would otherwise be obliged to adhere to the “pacta sunt servanda”-principle even where the worst treaty infringements occur. So-called separate suspension clauses, which are part of many international agreements struck by the Community, can be regarded as merely declaratory. 

The basic term of reference for the human rights clause in international agreements concluded by the EC is the Universal Declaration of Human Rights (hereinafter: “the Universal Declaration”) proclaimed by the UN General Assembly in 1948
. One may assume that the international obligations and commitments concerning respect for human rights referred to by Colinia, the EC and its Member States in Art 1 FCA include at the very least this Universal Declaration which reflects a human rights standard regarded as universal law that is recognized by all civilized nations and as customary international law
. The measures implemented by the Colinia Fundamentalist Party through their programme of radical reform seriously violate the equality of men and women declared in the Preamble and in Art 2 (1) of the Universal Declaration and reaffirmed by Art 1 FCA. Besides, banning women from the involvement in post-graduate education of any kind means discrimination as to the right to education proclaimed in Art 26 of the Universal Declaration; under Art 26, the only criterion of an admission to university is the concrete applicant’s personal abilities. Thus, a woman’s free choice of profession, which is proclaimed in Art 23, is indirectly affected as well. Furthermore, the prevention of women from serving as ministers in the government constitutes a breach of Arts 21 (1) and (2) of the Universal Declaration. If women may not serve as ministers, they are - in view of the access to this public office - disadvantaged compared to men and, again, cannot freely choose their profession. As a final consequence, Art 1 FCA supports the suspension of the FCA.

3. The third question

a) No breach of the principle of proportionality

Neither the Decision nor the Regulation is invalid for breach of the principle of proportionality now enshrined in Article 5 (3) EC.

To be deemed proportional the means employed by the relevant Community institutions have to be appropriate to their respective objective and may not go beyond what is necessary to achieve them
.

The principal objective of the measures in question is safeguard of human rights. By the suspension of the FCA and the denial of any further aid the Community has desisted from the co-operation with a country which violates the basic human right of equality of men and women and that of occupational liberty and, thereby, fails to observe its obligations under international law
. The disruption of co-operation is deployed in order to put political pressure on the Colinian Government. Since Colinia badly needs aid and co-operation, there may be good hope that the Colinian Government will reconsider its programme of radical reform. Therefore, the means used by the EC are generally suitable to attain the objective of protection of human rights.

At any rate, particularly in cases concerning the approximation of laws in view of the establishment of the common organization of the markets and the Common Agricultural Policy
, the Court pointed out that it will only interfere with the intentions of the other Community institutions where it can identify the manifest inappropriateness of the relevant measure and, accordingly, a clear and obvious infringement of the principle of proportionality. This idea is based on the Court’s accepting wide discretion of the relevant Community institutions and - especially - the Commission; this discretion - in turn - is justified by the institutions’ unmatched expertise in these areas of Community policy. In the present case, the Community measures admittedly belong to the distinct field of development policy but, with regard to measures concerning the relations with third countries of the Community and, accordingly, measures with a view to safeguarding human rights in such countries, the executive of the Community must have some discretion as to the choice of appropriate means. This discretion is required for the maintenance of flexibility which could be restricted too much if the Court reviewed every decision belonging to this area of Community policy. Under the circumstances, only in the case of a clear and obvious infringement of the principle of proportionality, judicial review is necessary. Yet, as shown above, the means employed both by the Regulation and the Decision were generally suitable to the achievement of the desired objectives.

Furthermore, the measures concerned were necessary for the achievement of these objectives. The Community would have gone beyond what is necessary if it had not only suspended but even cancelled the whole FCA. In fact, it could have done so under Art 60 of the Vienna Convention, which is acknowledged as customary international law
. Admittedly, the Community did neither warn Colinia before the suspension of the agreement nor deliver an ultimatum, but these means could not have been as successful as the immediate suspension of any cooperation. Colinia would not have been put under the same political pressure to question their policy seriously. Therefore, an eventual infringement remains in any case not clear and obvious enough to have the Court decide on this matter. 

b) No breach of the principle of legitimate expectations

Both the Decision and the Regulation are also not invalid for breach of the principle of legitimate expectations. 
As far as the Regulation is concerned, the crucial criterion, i.e. the existence of a situation that is created by the Community and can give rise to legitimate expectations
, is not fulfilled. Since the FCA does not contain detailed arrangements regarding the mode and the extent of the payments, Article 7 is too imprecise to constitute the basis of legitimate expectations.

To the extent that the Decision is affected, the Community has given assurances to the Colinian Government in the Memorandum of Understanding to pay the sum of € 1.3 million twice a year for at least ten years. These assurances concerned the implementation of the FCA. Furthermore, the Fund duly received the agreed sum in June and December 2000. Thus, at least for the Fund, there was a situation which could cause some expectations. Yet, these expectations of the Fund were not legitimate ones. The Court has shown in its case-law
 that a person may not invoke the principle of legitimate expectations where a manifest infringement of the rules in force has been committed. The Colinian Government has acted in breach of the FCA by violating human rights and, therefore, may not legitimately rely on the expectation that the Community would continue the implementation of the FCA without taking restrictive measures. The Fund - despite its local jurisdiction - constitutes a government authority to which the national government’s power of control must be assigned. Thus, the Fund cannot enjoy protection by the principle of legitimate expectations.

The Company cannot call upon the principle of legitimate expectations as well. Even if the Company had detailed knowledge of the mode of payment, their expectations did not concern the assurances given by the Community, but rather the solvency of the other party to the construction contract, i.e. the Fund. The fact that a contracting party - which is also distinct from the Community - has become insolvent constitutes a risk faced by every businessman and does therefore not amount to a sufficient basis of legitimate expectations. 

c) No other ground for invalidity

The last part of the question only points to the problem of whether the Community was competent to suspend the financial aid as well as the FCA. By issuing the Decision and the Regulation, the Community did not go beyond its powers. 

In general, the suspension of commitments by the Community on account of the infringement of a certain human rights clause by a third state may be based on that provision of the EC Treaty that is the legal basis for the human rights clause itself
, viz, in the present case, on Article 177 (2) EC. It follows from Arts 228 (2) EC and 179 (1) EC that the suspension of a development co-operation agreement has to be decided by the Council of Ministers of the EU by qualified majority; therefore, the Council was the competent Community institution to adopt the Regulation. 

Admittedly, it is not clear whether, in the present case, the Member States appropriately participated in the suspension of the FCA; in its Opinion 1/94, the Court demanded an homogeneous appearance of the Member States and the Community regarding the implementation of mixed agreements
. The Member States have to be involved whenever a mixed agreement is entirely suspended
 or a commitment falling within their sphere of competence is concerned
. 

However, since Art 7 FCA falls within the scope of development co-operation, which belongs to the sphere of Community competences and the engagement to fund the establishments of HMCs constitutes a commitment exclusively concerning the Community, it must still be concluded that the Regulation is valid
 - at least, as far as the suspension of the commitment under Art 7 FCA to fund the establishment of the HMCs is concerned. According to Article 7 FCA, the HMCs are to be funded equally by the EC and the Colinian Government, not by the Member States. In Parliament v Council
 where the Court dealt with the responsibility for the financing of the Lomé IV convention, it stated that, as regards mixed competences, it is up to both, Member States and Community, to choose the source and the mode of financing. In the Internal Agreement, the Member States have reaffirmed that funds should be released by the Commission and only administered a Member State authority. The Member States have therefore delegated the responsibility for the release of funds to the Community and, accordingly, do not have to participate in the suspension of aid. 

Finally, the Decision may be regarded as a measure implementing the Regulation and as based on this measure or, at least, on that part of it which is undoubtedly valid. Pursuant to the second item of Article 202 EC, the Council confers on the Commission, in the acts which the Council adopts, powers for the implementation of the rules which the Council lays down. Thus, the Community was competent to suspend the grant of aid and, accordingly, did not exceed its powers by issuing the Decision and the Regulation. Hence, there is no other ground for invalidity.

4. The fourth question

a) No release of funds withheld

Even if both measures, the Regulation and the Decision, were invalid, the national court would still not be obliged to order the IOOA to release funds withheld.

In SpA International Chemical Corporation
, the Court admittedly pointed out that a national court may not apply an act declared invalid. So, if the Regulation and the Decision were invalid, they would not be applicable anymore. Nonetheless, the applicants have no claim to the release of funds withheld. The only basis for their claim could be Art 7 FCA and the Memorandum of Understanding. Yet, Art 7 FCA and the Memorandum of Understanding do not constitute appropriate bases for a claim because the FCA is an international agreement which does not have direct effect on individuals like the Fund and the Company. According to Haegeman
, provisions of mixed agreements concluded with third countries under the Community’s sphere of competence may form an integral part of Community law, but they are directly effective upon individuals only on certain circumstances. As the Court has consistently held
, the criterion to be employed is whether a provision, with a view to its wording and the purpose and nature of the agreement itself, contains a clear and precise obligation which is not subject, in its implementation or effects, to the adoption of any subsequent measure.

In any case, Art 7 FCA is not sufficiently detailed to establish clear and precise obligations. The obligations laid down by this provision are too general. Art 7 does not prescribe in concrete terms the manner in which co-operation in the sector of tourism has to be implemented. Also the title of the FCA implies that the entire agreement only delivers the framework of co-operation, which has to be put in concrete terms by subsequent legal acts. Therefore, the FCA by itself does not have direct effect. The fact that the Memorandum of Understanding contains details about the implementation of Art 7 FCA cannot remedy the latter’s lack of direct effect. This results from the purpose of the Memorandum of Understanding, which serves as a guarantee of aid for the Colinian Government. It was not the intention of the parties to the Memorandum to establish rights of third persons. At this stage however, the Fund as well as the Company, have to be treated as third persons because they have not brought their actions before the national court on behalf of the Colinian Government. Formally, they are neither parties to the FCA nor to the Memorandum. Consequently, the requirements of direct effect are not fulfilled and the national court may not order the IOOA to release funds withheld even if the Regulation or the Decision were invalid.

b) No damages for additional loss

A national court will not be obliged to award damages for additional loss arising from the promulgation of the alledgedly invalid measures since the loss has been caused precisely by the Community institutions. 

Pursuant to Art 288 (2) EC, damages caused by the Community institutions or by its servants in the performance of their duties result in the liability of the EC and not in that of the Member States. Furthermore, Art 235 EC states that deciding on the Community’s non-contractual liability provided for in Art 288 (2) EC belongs to the sphere of the Court’s exclusive competences
. It is true that, in principle, the action for damages pursuant to Art 288 (2) EC has subordinate character in relation to a possible action before a national court
. Also, in the present case, the allegedly unlawful measures had to be implemented by a national authority (viz the IOOA). Nonetheless, the action for damages under Art 288 (2) EC is the only appropriate remedy.

In its case-law, the Court established the admissibility of an action for damages pursuant to Art 288 (2) EC and, accordingly, its own competence to award damages in cases where, though unlawful Community law had immediately been implemented by Member State authorities, the unlawfulness alleged in support of the claim for damages had to be regarded as issuing, not from a national body, but from the Community legislature
 or from acts of Community institutions
.

Under the circumstances, the contended unlawfulness cannot be attributed to the Member State authority
, i.e., in the present case, the IOOA. The present case can best be compared to Mulder, where the Community legislature failed to govern within a regulation concerning reference quantities for milk production the special situation of farmers who had entered into a non-marketing undertaking. The national authorities had no possibility to correct this mistake as the powers conferred on them by the regulation were not appropriate for dealing with cases involving that situation
, which the Community legislature should have considered. Accordingly, damages arising from the implementation of the Community measure by the national authorities were attributable to the Community legislature.

In the present case, no option different from the disruption of aid was available to the IOOA. The Regulation suspended the FCA and, thereby, the HMC-project provided for by Art 7 FCA. Hence, the disruption of financial aid for the establishment of HMCs on 1 June was the unavoidable consequence of the suspension of the FCA. Therefore, the contended unlawfulness of the Regulation and the Decision must be attributed to the Community legislature. This conclusion is confirmed by the more recent case-law of the Court with regard to the Community’s non-contractual liability
; there, the Court has desisted from its former rulings according to which the acts of the EC institutions could be considered the cause for damages only if they were legally binding on the national authorities
. Pursuant to this case-law, even an exertion of influence by the Community that is purely factual, e.g. in the form of a non-binding interpretation of Community law by the Commission, may lead to damages being awarded under Article 288 (2) EC
. The advice of the Senior Commission Official on 1 June 2001 – even if the Court did not hold that it was binding and could be based on the Regulation – constitutes at least such an exertion of influence that factually caused the disruption of aid by the IOOA and the rejection of the request of the Fund and the Company on 5 August 2001. Therefore, it is up to the Court to award damages and a national court may not decide on this matter.

II. RESUME

Question 1

Un tribunal national est forclos à introduire un recours. La Décision 2001/49 et le Règlement 87/2001 ne peuvent plus être, en raison de leur caractère définitif, contestés au sens de l’article 234 du traité CE. Comme la Cour l’a déclaré dans l’arrêt TWD Textilwerke Deggendorf, des mesures communautaires deviennent, après expiration du délai de l’article 230 al. 5 du traité CE, incontestables si elles n’ont pas été attaquées par un recours en annulation selon l’article 230 al. 4 du traité CE alors que la qualité pour agir selon l’article 230 al. 4 du traité CE était indubitablement existante. En ce qui concerne la Décision 2001/49, le FDRN avait évidemment, en tant que division du Gouvernement de Colinia, qualité pour agir comme une société mère a qualité pour agir pour ses filiales. Le FDRN avait aussi qualité pour agir en ce qui concerne le Règlement 87/2001, car il est directement et individuellement concerné par cette mesure. Il est, de plus, évident que l’Entreprise de Construction Costanzo était directement et individuellement concernée par ces deux mesures et avait donc aussi qualité pour agir.

Question 2

La Cour a compétence pour interpréter les articles 1 et 7 de l’ACC. Comme déclaré dans l’arrêt Demirel, la Cour peut interpréter toute clause qui n’est pas de la compétence législative exclusive des Etats membres. En l’espèce, la Communauté avait compétence pour conclure les articles 1 et 7 de l’ACC selon l’article 181 al. 1 du traité CE.

En effet, l’article 1 de l’ACC est une clause sur les droits de l’homme basé sur l’article 177 al. 2 du traité CE. L’article 7 de l’ACC contribue aussi à la réalisation des objectifs définis à l’article 177 paragraphe 1 du traité CE bien qu’il favorise les programmes économiques et éducatifs. Ceci est nécessaire tant pour promouvoir le développement social et économique, que pour combattre la pauvreté dans Colinia. De plus, l’article 7 n’est qu’une clause accessoire, qui n‘est pas séparable de l’objectif premier de la coopération, mais en est complémentaire.

La violation de l’article 1 de l´ACC justifie la suspension de l´ACC. Les clauses sur les Droits de l’Homme sont systématiquement insérées dans les accords entre la Communauté et les pays tiers afin de suspendre ou de résilier un accord international lorsque le pays tiers viole ladite clause. En effet, comme mentionné dans l’arrêt Portugal c/ Conseil, une clause constitutant un élément essentiel permet, selon l’article 60 de la Convention de Vienne, la suspension d’un accord pour toute violation des principes démocratiques et des Droits de l’Homme.

En l’espèce, Colinia a violé, lors des réformes radicales qui ont été effectuées, le principe fondamental d’égalité énoncé dans le préambule et à l’article 2 paragraphe 1 de la Déclaration Universelle des Droits de l’Homme ainsi que les principes d’éducation et du libre choix professionnel énoncé aux articles 26 et 21 de la Déclaration Universelle. Ceci justifie la suspension de l’ACC.

Question 3

Ni la Décision 2001/49, ni le Règlement du Conseil 87/2001 sont illégaux pour violation du principe de proportionnalité. Ces deux mesures sont adaptées et nécessaires pour garantir le respect des Droits de l’Homme car elles font pression sur le gouvernement de Colinia. Dans tous les cas, elles ne sont pas manifestement inappropriées. Ce critère est utilisé lorsque les institutions communautaires disposent d’un pouvoir d’appréciation. En l’espèce, s’agissant d’une matière de développement économique, la Communauté a besoin d’un large pouvoir d’appréciation pour agir en accord avec la situation. Ces mesures ne sont pas, non plus, illégales pour violation du principe de la confiance légitime car le FDRN et Costanzo ne pouvaient, sur la base de l’ACC et du protocole d’accord, légitimement s’attendre à bénéficier en juin 2001 d’une aide financière.

Le Règlement n’est pas non plus illégal pour vice de forme. Les Etats membres, bien que signataires de l’ACC, n’ont certes pas participé à la Décision de suspension de l’ACC, mais la Communauté avait compétence pour assurer seule le respect des droits fondamentaux de l’article 7 de l’ACC car le financement du projet était d’origine communautaire. 

Question 4

En cas d’illégalité du Règlement du Conseil 87/2001 et de la Décision de la Commission 2001/49, un tribunal national n’a pas compétence d’enjoindre au BIAO de libérer les fonds consignés. La déclaration d’illégalité d’un acte communautaire par la Cour conduit à la restauration de la situation juridique antérieure. Les requérants n’ont jamais acquis le droit de revendiquer le versement des fonds. En effet, ils ne pouvaient, en tant que personnes de droit privé, invoquer l’ACC conclu entre la Communauté et les Etats membres et le protocole d’accord, car il s’agit de traités de droit international public qui n’ont pas d’effet direct envers les particuliers. Un tribunal national ne saurait, pas non plus, octroyer des dédommagements, lorsque, comme en l’espèce, le dommage est imputable non pas à un organe national, mais à la Communauté. Dans l’exécution des mesures communautaires suspendant l’ACC et l’aide financière, le BIAO ne disposait d’aucun pouvoir de décision propre. Seule la Cour a compétence pour octroyer des dédommagements, lesquels devraient être versés par la Communauté.
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