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I. Summary of THE Facts

DirectM is established in Inventium and lawfully engaged in online trade. In Inventium, monitoring of advertising is mainly self-regulatory, although the power to prohibit is reserved by the state to the Inventium Media Authority. The Advertising Code Foundation, a private body, has issued the Advertising Code (“Code”). This provides for the Advertising Board (“AB”), composed of industry representatives, which may request advertisers to stop advertising contrary to the Code. The AB’s recommendations may be appealed to the Advertising Appeal Board (“AAB”). If the advertiser does not comply with the AB’s request, it can ask the Media Authority, a state body, to prohibit advertising. However, the Media Authority has the right to refuse such requests. Music OnLine (“MOL”) is established in Fictivia, and sells music on the Internet. MOL has a special offer for its members, allowing them to get more music or play the Guezz!-game, if their recommended person becomes a member of MOL. The game requires players to guess the size in megabytes of certain songs. In case of success the player gets the amount of the megabytes of the song multiplied by ten. If the member is wrong, they get no benefit. An inaccurate graph is used to demonstrate the benefits on offer. It claims that customers can gain more than they can in reality. DirectM alerts the AB to MOL’s unfair promotions, which requests MOL to cease using them. Since the graph is inaccurate, the AB finds that it is misleading, and that as the Guezz!-game requires no skill, it is a game of chance prohibited by the Code. MOL appeals this request to the AAB, which decides to stay the proceedings and refers the following questions to the European Court of Justice (“Court”):

1. Can a self-regulatory body such as the AAB qualify as a court or tribunal within the scope of Article 234 EC?

2. Does a national rule that allows a state body to prohibit advertising on recommendation of a self-regulatory body fall within the scope of Article 28 EC and, if so, is the recommendation of the AB contrary to Article 28 EC?

3. Does a national rule that allows a state body to prohibit advertising on recommendation of a self-regulatory body fall within the scope of Article 49 EC and, if so, is the recommendation of the AB contrary to Article 49 EC?

4. Does a national rule that allows a state body to prohibit advertising using promotional games on recommendation of a self-regulatory body fall within the scope of article 6(d) of the e-commerce directive?

II. ARGUMENTATION

1. The Advertising Appeal Board is not a court or tribunal within the meaning of Article 234 EC

The AAB is not a court or tribunal within the meaning of Article 234 EC, since it does not satisfy the criteria set out by Community case law for such qualification, and its reference must therefore be held inadmissible.

As the Court has consistently emphasized in its case law,
 in order to determine whether a body making a reference for a preliminary ruling is a court or tribunal within the meaning of Article 234 EC, the Court will take into account a number of factors. These are whether the referring body is established by law, whether it is permanent, whether its jurisdiction is compulsory, whether its procedure is inter partes, whether it applies rules of law and whether it is independent. These criteria, first addressed by the Court in Vaassen
 and finally established in Dorsch
, have thereafter been consistently applied by the Court. The criteria have the purpose of ensuring uniform application of Community law throughout the Member States by identifying any and each body which applies Community law, as well as ensuring that the Court does not have to consider references which exceed its jurisdiction.

It follows from Dorsch,
 where the Court found only the “inter partes” criterion to be non-absolute, that all the other criteria are obligatory.
 Moreover, even before Dorsch,
 in Nordsee
 the Court concluded that fulfilment of only a few of the criteria
 would not be sufficient to qualify a body as a court or tribunal. Therefore, a body may not be qualified as a court or tribunal within the scope of Article 234 EC where it fails to satisfy any of the five “absolute” Dorsch
 criteria.
 Consequently, as the AAB fails to satisfy three of these criteria,
 it cannot be held to constitute a court or tribunal within the meaning of Article 234 EC.

1.1. The AAB is not established by law

Consistent case law holds that a body is established by law if it is set up by a national legislative act.
 The AAB is not a body established by law, but is set up by the industry pursuant to the non-legislative Advertising Code, which has been issued by a private law foundation, the Advertising Code Foundation.

The essence of this criterion is best seen in the light of its principal goal, which is to distinguish a body’s relation to the state, i.e. to identify whether the body is an emanation of the state. In this respect the AAB may not be regarded as such, since it is a purely self-regulatory body and not a “professional body acting under a degree of governmental supervision”, which was required in Broekmeulen.
 Similarly, in Gabalfrisa
 the Court required the tasks of the body, and in Danfoss
 the composition of the body, to be established in a national law. Neither the tasks nor the composition of the AAB are defined in the laws of Inventium. Furthermore, a mere reference to the AB in the Inventium Media Act will not satisfy this criteria. Firstly, the Media Act is silent about the AAB and only mentions the AB. Secondly, even if AB and AAB are considered as branches of the same body, the above reference is formulated so as to simply point out the existence of the AB. It does not, however, necessitate such existence.
 For the above reasons the AAB is not established by law.

1.2. The AAB does not have compulsory jurisdiction

Compulsory jurisdiction in this context may be
 (i) an obligation of the parties to bring their disputes before the AAB without leaving a choice to settle disputes elsewhere, or (ii) the power of the AAB to pass binding and judicial decisions.
 As to the first issue, there is no evidence in the facts referred that the parties must in law or in fact bring their dispute to the AAB. It may well be assumed that recommendations of the AB may be brought before a national court.

As to the second issue, it is obvious that decisions of the AAB are not binding either directly or indirectly. In Regina Greis
 the Court held that an Italian Consultative Committee for Currency Offences, whose function was to give reasoned, non-binding opinions to the Italian Treasury, had no power to issue binding decisions and thus it did not qualify as a court or tribunal within the meaning of Article 234 EC. This decision of the Court was expressly supported by the Advocate General Tesauro in his opinion in Dorsch,
 who concluded that “legislation establishing the Federal Supervisory Board makes no provision concerning the legal effects of its determinations, especially their binding force”, and thus that body did not issue binding decisions. National laws of Inventium are equally silent about the binding nature of the decisions of the AAB. On the contrary, the Media Act entitles the AAB to indirectly deliver (through the AB as a branch of the same body) non-binding opinions/recommendations to the Media Authority, exactly as in Regina Greis
. Only the latter is empowered to pass binding decisions on the basis of recommendations of the AB.
 For the above reasons, decisions of the AAB are therefore neither binding directly nor indirectly.

1.3. The AAB is not independent

In Köllensperger
 the Court found it necessary to prove that the independence criterion is satisfied even though conformity to all the other Dorsch
 criteria was initially established. Thus, the independence criterion is fundamental for a body to qualify as a court or tribunal.

The AAB is not independent from the parties to the dispute since this self-regulatory body is composed of representatives of the industry of Inventium and the parties themselves fall within this category. Furthermore, the AAB is not independent from the AB, which has adopted the decision. The Court held in Abrahamsson that the independence of the body examining appeals existed because this independence was specifically guaranteed by the national Constitution.
 The Court held in Corbiau that in order for a body to be considered independent for the purposes of Article 234 EC, it should constitute an “authority acting as a third party in relation to the authority which adopted the decision forming the subject matter of the proceedings”
. In the case at hand, the AAB is clearly not independent from the AB as the latter is also made up of representatives of the industry and both bodies are part of the Advertising Code Foundation.

The AAB does not qualify as a court or tribunal for the purposes of Article 234 EC as it fails to satisfy three of the five “absolute” criteria set out in Dorsch
, and the Court should declare the reference by the AAB inadmissible. However, should the Court consider the reference to be admissible, it is necessary to address the other questions referred.

2. The national rule of Inventium as defined in Article 7 of the Media Act does not fall within the scope of Article 28 EC
Restrictions on advertising of sound recordings and music must be reviewed in the light of free movement of goods regime, however, the national rule of Inventium does not fall within the scope of Article 28 EC since it only allows restrictions on advertising, which are compatible with Community law.

2.1. On-line trade in music and sound recordings is related to the free movement of goods

Article 50 EC establishes that the free movement of services regime applies only when the free movement of goods regime is not applied. The Court has consistently held that national restrictions of one single activity, which involves both the sale of goods and the provision of services, must be tested solely under Article 28 EC or solely under Article 49 EC.
 In choosing which Article to apply the Court takes into account the final aim of the activity. Thus, in Läärä
 the Court decided to apply only the free movement of services regime to the restriction imposed by national law on the importation of machines (goods), which were needed thereafter as a means for provision of services. The Court found that the sole purpose of the activity was to provide services, and cross-border movement of goods was only needed for the attainment of that final objective.

The same principle applies to the present case. In this case, however, the free movement of goods regime must be applied, since the ultimate purpose and the final result of the on-line trade undertaken by the MOL is the sale of music and sound recordings. The media (Internet), which is used for performance of this activity, does not make it different from other ways of selling goods – the provision of services merely forms an ancillary part of the activity of the sales of music and sound recordings. For the above reasons the national rules regulating such activity must be reviewed in the light of Article 28 EC. Since it is irrelevant in the current context that the trade is carried out over the Internet, the Court must adopt the same approach as it did when applying the free movement of goods regime to the trade in sound recordings in Sacchi,
 and to the trade in music in Musik-Vertrieb
 and Collins
.
Furthermore, it follows from the above principle that when restrictions on advertising of goods are imposed, the Court reviews them in the light of Article 28 EC. The Court took this approach in TV-Shop,
 where it tested such restrictions on television advertising under Article 28 EC. Thus prohibition of advertising techniques of MOL must be reviewed in the light of Article 28 EC only.

2.2. The national rule defined in Article 7 of the Media Act does not fall within the scope of Article 28 EC

Article 7 of the Media Act does not directly establish any restrictions on trade. It merely deals with domestic procedural matters. Indirectly, the Media Act permits restrictions on trade to be applied by self-regulatory rules. As set out in Section 1.2 above, these restrictions are not, however, enforceable against traders.
 In order to have binding effect they must be referred to the Media Authority, which then may issue a binding decision if the law is observed. The latter will always ensure on behalf of the State that the Community rules are observed. Therefore, restrictions imposed by the recommendation of the AB cannot affect the intra-Community trade and, consequently, are not measures within the meaning of Article 28 EC. Thus, the national rule set forth in Article 7 of the Media Act, which allows the self-regulatory rules, but leaves the right of their enforcement exclusively to the State, does not fall within the scope of Article 28 EC.

Even if the Court should conclude that the degree of the State control over the self-regulatory restrictions on advertising is insufficient and their authorisation by the Media Act is a mere formality, these restrictions are still not measures within the meaning of Article 28 EC. Articles 7 and 11 of the Advertising Code establish restrictions, which define selling arrangements. Thus, the national rule of Inventium (as defined in Article 7 of the Media Act), which tolerates such restrictions, in accordance with the Court’s judgment in Keck
, is automatically taken outside the scope of Article 28 EC, unless (i) such restrictions do not apply to all traders operating within the territory of Inventium, and (ii) they do not affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States.
 This conclusion is beyond question as the Court’s case law following Keck
 decision has been entirely consistent
 and represents the current state of law.

2.3. The restrictions on advertising established in the Advertising Code define selling arrangements

In Keck,
 the Court held that rules not relating to the characteristics of the goods but only concerning the conditions under which the goods were sold should be considered as rules defining certain selling arrangements and should therefore fall outside the scope of Article 28 EC. After Keck,
 restrictions on advertising were consistently defined by the Court as concerning selling arrangements. For this reason, the Court in Hünermund
 and Leclerc-Siplec
 considered a ban on advertising in certain sectors to be outside Article 28 EC. In the more recent judgment of TV-Shop,
 the Court ruled in the same manner with regard to the “outright” ban on a certain type of advertising (“aimed at children less than 12 years of age”). A direct parallel may be drawn between the latter prohibition and the prohibition of certain games of chance (including the Guezz!-game in this case) to conclude that it is concerned with selling arrangements. The same applies to the prohibition of misleading advertising, which must be also taken out of the reach of Article 28 EC as being concerned with selling arrangements.

2.4. The restrictions on advertising are non-discriminatory in their application and effect

The provisions of the Advertising Code on restrictions of advertising fulfil both requirements set out by the Court in Keck
 that allow their exclusion from the scope of Article 28 EC. It is obvious that the provisions apply to all traders operating within the territory of Inventium, since Articles 7 and 11 of the Advertising Code make no distinction between local and foreign traders. Similarly, the provisions also affect in the same manner, in law and in fact, the marketing of domestic products and those from other Member States, since the prohibition of certain types of games of chance and misleading advertising is equally directed by the Advertising Code at domestic goods and goods from the other Member States. Under these circumstances, MOL is in no worse position in law and in fact than any of its counterparts in Inventium and its goods may be marketed under exactly the same conditions as domestic goods.

Furthermore, it is a well established case law of the Community
 that traders willing to undertake trade activities in another Member State must to a certain extent adapt to its national rules regulating trade, provided that these rules do not make distinction as to the origin of goods. The fact that MOL may therefore have to adjust its advertising schemes to the local requirements in Inventium is not sufficient to apply Article 28 EC to the restriction. As the Court ruled in Leclerc-Siplec
 a mere decrease in the amount of sales is not sufficient with this regard.

In conclusion, the restrictions on advertising established by the Advertising Code as applied by the AB in this case, are not measures within the meaning of Article 28 EC because they are not enforceable. Even if they are found to be enforceable through the actual authorisation of the State, they still do not constitute a measure within the scope of Article 28 EC, since they define selling arrangements. The national rule of Inventium (as defined in Article 7 of the Media Act), which tolerates the restrictions by allowing a State body to prohibit advertising on the recommendation of a self-regulatory body, does not therefore fall within the scope of Article 28 EC.

2.5. The recommendation of the AB is not contrary to Article 28 EC

Even if the Court should come to the conclusion that the restrictions on advertising applied by the recommendation of the AB do not concern selling arrangements, and that for this reason the national rule defined in Article 7 of the Inventium Media Act falls within the scope of Article 28 EC, these restrictions are nevertheless compatible with Community law.

Two provisions of the Advertising Code were applied to restrict the advertising techniques of MOL in Inventium: firstly, the prohibition of misleading advertising (Article 7) and secondly, the prohibition of games of chance with which a product advertised may be won as a prize (Article 11). Misleading advertising is prohibited under the secondary legislation of the Community, namely by the Council Directive 84/450.
 The Directive entitles and obliges (since its transposition period has expired) every Member State to prohibit misleading advertising in their territory even if such prohibition may possibly obstruct the free movement of goods. Therefore, the prohibition of misleading advertising established by the Advertising Code of Inventium, as applied in the particular case by the AB, must be assumed to be compatible with Community law. Consequently, the recommendation of the AB, issued on the basis of the provision of the Advertising Code setting forth the general rule in line with the Directive, cannot be contrary to Article 28 EC.

The prohibition of the Guezz!-game (a game of chance as defined under Article 11) is justifiable by mandatory requirements relating to consumer protection.
 In accordance with the justification test introduced by the Court in Cassis de Dijon
, if a national measure regulating areas where no common Community rules exist is justified by such mandatory requirements, even if they create actual obstacles to the free movement of goods, it then conforms to Article 28 EC.

The prohibition of a game of chance in which the product advertised may be won as a prize is clearly aimed at protecting the consumers in Inventium and is therefore not contrary to Article 28 EC. Games of chance such as the Guezz!-game mislead consumers as to the real price of the goods, as a consequence of which consumers do not have sufficient information for choosing the trader which offers the best price. In Oosthoek
 the Court accepted that the use of sales-promotion techniques when a consumer is offered an additional item misled consumers as to the real price of the goods and ruled that their prohibition by national rules was justified on the grounds of consumer protection. The advertising practices of MOL cause exactly the same adverse effect on consumers as the sales-promotion scheme referred to in Oosthoek
. If a consumer receives an additional product without playing a game of chance, the real value of the product advertised decreases by the amount well known to the consumer.
 However, when a game of chance is involved, the chances of getting an additional item are imprecise and the consumer may therefore not know how this can influence the final price of the product advertised. Thus the consumer does not know the real price of the product.

Finally, the prohibition of the Guezz!-game is totally proportionate as it aims at protecting consumers. There is no other manner of dealing with the Guezz!-game other than through its prohibition. Moreover, provisions of the Advertising Code do not force MOL to discontinue using games of chance as a method of sales-promotion in general. Games of chance other than those “with which the product advertised may be won as a prize” are not prohibited by the Advertising Code, and MOL is not restricted from employing them.

In conclusion, the recommendation of the AB prohibiting the Guezz!-game and the misleading advertising is not contrary to Article 28 EC, since it is based on the provisions of the Advertising Code which are compatible with Community law. The prohibition of the Guezz!-game is justified by mandatory requirements of consumer protection, and a prohibition of misleading advertising does not even need such justification where compatible with the Council Directive 84/450.

3. The national rule as defined in Article 7 of the Inventium Media Act does not fall within the scope of Article 49 EC

This question does not need to be answered by the Court, since the prohibition of advertising techniques must be reviewed in the light of Article 28 EC, as established in Section 2.1 above. However, even if the Court should conclude that activities of MOL concern the provision of services and, consequently, the national rule of Inventium as defined in Article 7 of the Media Act is subject to review in the light of Article 49 EC, then the prohibition of the advertising techniques is still compatible with Community law.

Firstly, the above stated national rule does not fall within the scope of Article 49 EC for the same reasons as set out in Section 2.2, since it does not establish any enforceable restrictions, which may hinder the intra-Community movement of services. The case law of the Court is consistent in that a national rule may fall within the scope of Article 49 EC only if the prohibitions contained therein prevent or otherwise obstruct the activities of a person providing the services.
 As mentioned above, the non-enforceable self-regulatory rules in Inventium may not have such an effect.

Secondly, even if the Court should conclude that the national law of Inventium establishes restrictions capable of having such an effect, these restrictions are still compatible with Article 49 EC. The Court established in Gebhard
 and subsequent cases that such national restrictions are compatible with Article 49 EC when they are non-discriminatory on the grounds of nationality and place of establishment, they are justified by the “overriding reasons relating to the public interest”
 and are proportionate.
 These requirements are obviously fulfilled by the restrictions on advertising of MOL.

3.1. Articles 7 and 11 of the Advertising Code are non-discriminatory

Articles 7 and 11 of the Advertising Code that prohibit misleading advertising and certain games of chance are framed so as to make no distinction between persons on the grounds of their nationality or place of establishment. They therefore apply equally to all service-providers and are non-discriminatory. Furthermore, in accordance with the Court’s judgement in Peralta, these provisions “cannot be held contrary to the principle of non-discrimination merely because other Member States allegedly apply less strict rules.”

3.2. The prohibition of the Guezz!-game is justifiable by the overriding requirements of public interest

For the same reasons as set out in Section 2.5 above, only the provisions of the Advertising Code prohibiting certain games of chance, as applied by the AB for prohibition of the Guezz!-game, need justification with this regard, not the prohibition of misleading advertising. 

The Court has consistently held that Member States are entitled under Community law to adopt national measures which, though having the effect of obstructing the free movement of services, are justifiable by overriding reasons related to the public interest.
 The Court has also specifically accepted the overriding reason of consumer protection in its case law.
 In the context of this case, the prohibition of games of chance set forth in Article 11 of the Inventium Advertising Code is also justified by the overriding reason of consumer protection. Therefore, the recommendation of the AB issued on the basis of the above stated provision of the Advertising Code, is not contrary to Article 49 EC.

Similarly, as in the aforementioned scheme of consumer protection under the free movement of goods regime, where the on-line trade includes services, consumers have to be protected against being misled about the real price of the services. A consumer cannot know the real price of the services, which include an additional service receivable by playing a game of chance. This follows from the fact that the chances of winning such an additional service are not known and thus the influence on the real price of the service is unclear. Without knowing the real price the consumer is not able to compare the prices offered by different service-providers, and he/she may not choose the service-provider which offers the best price.

3.3. The restriction of MOL’s advertising techniques is proportionate

According to the case law of the Court, the prohibition of advertising as set forth in Articles 7 and 11 of the Advertising Code and applied by the AB in particular to the advertising techniques of MOL are proportionate.
 As to the case at hand, it must be reiterated that the restriction is aimed only at a very specific form of advertising. This by itself narrows the scope of the restriction to a minimum. It leaves a wide variety of other means of advertising available to the advertiser. The fact that they may be as successfully applied is evidenced by the large number of consumers MOL obtained using the Guezz!-game in only occasional circumstances. On the other hand, the unavoidable negative effect of the prohibited form of advertising was clearly demonstrated above.

Furthermore, even where such activities are not prohibited in Fictivia as the country of establishment of MOL, Inventium is not precluded from having its own rules. The more stringent rules of one Member State as opposed to those of another Member State were not found by the Court in Reisebüro,
 Peralta
 and Alpine Investments
 to be automatically disproportionate and hence incompatible with Community law.
4. The national rule as defined in Article 7 of the Media Act does not fall within the scope of Article 6(d) of the e-commerce Directive

Question 4 as referred by the AAB is improperly framed since it is general and hypothetical. It is not necessary for rendering of a judgment in the genuine dispute. The provision at issue contained in the Directive 2000/31/EC
 (“e-commerce Directive”) has no direct effect in Inventium. Thus, even if the national rule as contained in Article 7 of the Media Act were held contrary to Article 6(d) of the e-commerce Directive, the AAB would still not be obliged to set the national rule aside and thus the ruling of the Court would not influence the decision on the issue. However, the Court should extract two important issues from the question improperly framed by the AAB which pertain to the interpretation of the Community law.
 Firstly, the Court should answer whether Inventium is allowed to prohibit advertising using promotional games within its jurisdiction, and secondly, whether Inventium may empower a State body, such as the Media Authority, to impose such prohibition on a recommendation of a self-regulatory body. Both of these questions must be answered positively, since the e-commerce Directive has neither direct nor “indirect” effect in Inventium.

Firstly, the Directive has no direct effect, since the time limit prescribed for its transposition has not expired. As the Court ruled in Ratti,
 it is only at the end of the prescribed period and in the event of a Member State’s default that provisions of a directive could have direct effect. Therefore, at the present date an individual such as the Respondent may not rely on Article 6(d) of the Directive.

Secondly, the Directive has no “indirect” effect and the AAB is not obliged to interpret the national law in the light of the Directive.
 In Von Colson
 the Court ruled that only if provisions of a directive have been transposed into national law a national court must interpret national law in the light of the wording and purpose of the those provisions. No such transposition measures have been taken in Inventium. Furthermore, even if Article 11 of the Advertising Code is seen in the light of the e-commerce Directive the AAB is obliged to interpret that provision in the light of the Directive only in so far as the relevant provision is open to interpretation.
 Article 11 of the Advertising Code is clearly phrased regarding both its content and effect, and is not therefore open to further interpretation.

Thirdly, in accordance with the judgment of the Court in Inter-Environnement
 Member States are under no duty to act with regard to directives until the time limit for transposition has passed. The Court held that since the purpose of having a transposition period “is, in particular, to give Member States the necessary time to adopt transposition measures, they cannot be faulted for not having transposed the directive into their internal legal order before expiry of that period.”
 The Member State should only refrain from taking any measures liable to compromise seriously the result prescribed. The rules of Inventium have been adopted before the e-commerce Directive was issued and furthermore, the rules at issue can never be a measure liable to seriously compromise the result of the e-commerce Directive, since Article 6(d) of the Directive does only require information about games to be provided to the customer.

Finally, even if the Court decides that the rules of Inventium have to be interpreted in the light of the e-commerce Directive, these rules are still compatible with Community law. The wording of Article 6(d) is aimed at the Member State of establishment, which is Fictivia in the present case. The latter is therefore under an obligation in cases where it permits promotional games to ensure that their presentation is in conformity with the Directive. However, Article 6(d) does not oblige Inventium to permit those games. Furthermore, Article 6(d) establishes minimum requirements in the Member State of establishment, leaving imposition of more stringent requirements open both to the latter and to the other Member States. Therefore, they do not prohibit Inventium to have stricter rules, which must stand the general proportionality test.
 In the case at hand the national rules of Inventium are necessary for the protection of consumers and are proportionate as set out above (see Sections 2.5 and 3.3 above).

III. resume

Le recours de l’ Advertising Appeal Board (AAB) est inadmissible, du fait que l’AAB n’est pas une émanation de l’Elat et ne peut donc pas être considéré comme une Cour ou un Tribunal d’après le sens de l’article 234 CE. Ceci découle du fait que l’AAB ne remplit pas les conditions d’une telle qualification établie par la Cour de Justice Européenne dans son arrêt Dorsch, et plus spécialement les critères développés, c’est à dire que la jurisdiction de l’ AAB n’est pas obligatoire, sa création est dépourvue de fondements légaux et qu’enfin il n’est pas indépendant.

Par conséquent la Cour n’a besoin de répondre aux autres questions posées par l’AAB que dans l’éventualité ou  elle reconnaît l’AAB comme une Cour ou un tribunal.

La règle nationale d’Inventium, comme définie dans l’article 7 de la loi sur les Médias, n’établit aucune restriction à proprement parlé. Les restrictions concernant les différentes méthodes de promotion de MOL sont imposées de par l’initiative du Conseil auto-régulé (AB), recommandations de l’AB, basées sur le “ Code de la Publicité “, qui ne sont en aucun cas contraires au droit Communautaire puisque ayant seulement des effets après implémentation de celles-ci, par la Media Authority, ayant pleine discrétion à cette fin. Néanmoins, si la Cour devait considérer que ces restrictions sur les différentes méthodes promotionnelles de l’enregistrement de sons et images soient susceptibles de gêner les échanges intra-communautaires, ces restrictions doivent être revues en perspective du régime de liberté de mouvement des biens, établi par l’article 28 CE. Bien que les activités de MOL semblent impliquer certaines provisions concernant les services, celles-ci ne sauraient être tenues pour autre chose qu’auxiliaires à l’activité principale de vente de biens et par conséquent ne changerait pas le régime applicable.

Les règles nationales régulant les techniques promotionnelles utilisées par MOL constituent des “arrangements internes de vente”. Le jugement de la Cour dans son arrêt Keck permet de définir la règle nationale, article 7 de la li sur les Médias dans ce cas, comme en dehors de l’étendue de l’article 28 CE.

Si, toutefois, la Cour concluait différemment, les restrictions concernant à la fois la publicité trompeuse et le “Guezz!-game” utilisés par MOL ne sont pas contraires à l’article 28 CE. La restriction sur la publicité trompeuse est la simple application de droit secondaire européen comme défini dans la directive du Conseil 84/450/CEE sur la prohibition de la publicité trompeuse. Alors que l’interdiction de certains jeux de chance, comme le “Guezz!-game”, est justifiée par les besoins de protection des consommateurs, qui sont en fait abusés quant au prix réel des biens.

Par conséquent, même si la règle nationale entre dans le champ d’application de l’article 28 EC, par ce qu’il autorise certaines restrictions capables de gêner les mouvements intra-communautaires de biens, ces restrictions, appliquées de par les recommandations de l’AB, ne sont pas contraires à l’article 28 CE.

Dans l’éventualité où la Cour décide de revoir l’interdiction de faire de la publicité à la lumière du régime de la liberté de mouvement des services, les restrictions ne sont pas incompatibles avec l’article 49 CE. Ceci découle du fait que le droit communautaire permet la prohibition de certaines pratiques promotionnelles, comme mentionnées ci auparavant, et d’autre part l’interdiction du jeux est justifiée par le fait qu’il existe des raisons prévalantes liées à la protection des consommateurs, ces derniers étant trompés quant à la valeur réelle des services.

L’article 6(d) directive sur le commerce électronique n’a pas d’effet direct dans l’Etat d’Inventium étant donné que sa transposition n’est pas arrivée à son terme et que par ailleurs elle n’a pas été transposée. Il n’est par conséquent pas possible de se baser sur la provision de cette directive. De plus, puisque l’échéance n’est pas arrivée à son terme et que la directive n’a pas été transposée, l’AAB n’est en aucun cas obligé d’interpréter le droit national en fonction de la directive. Le droit communautaire permet une complète passivité des Etats concernant les provisions de directives durant la période avant transposition.

Dans l’éventualité où la Cour déciderait que la provision de la directive précitée aurait des effets dans l’Etat d’Inventium et que MOL puisse s’en prévaloir, elle doit prendre en compte que l’article 6 alinéa d de la directive a pour but la mise en place, par les Etats Membres, de l’établissement de règles minimales pour la protection des consommateurs. Même si ces règles sont observées par Fictivia, Inventium est, quoi qu’il en soit, toujours autorisé à adopter des règles plus contraignantes afin de garantir une meilleure protection des consommateurs ; ce qui est autorisé par la directive. Dans cette optique les règles qui s’appliquent dans l’Etat d’Inventium ne sont en aucun cas incompatibles avec la directive.
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