Case for the 2000 / 2001 Edition

MOOT COURT CASE 2000-2001

The facts

1. Music OnLine ("MOL") is a company established in the EU member state Fictivia. MOL maintains a web site on the internet (http://www.mol.eu) in the English language. On this web site consumers and companies can download music in the compressed file format NQ4 or choose certain music to be put on a CD, which is sent to the customer via normal mail. The music is paid for by credit card. Customers may choose to pay for their music on separate occasions or subscribe to MOL’s web site and become a member.

2. Members get an account with MOL that is measured in megabytes. For a monthly subscription fee of EURO 30,- the customer receives a number of megabytes on his/her account. The customer can download or have put on CD as many megabytes of music from the MOL-site as the customer has megabytes on the account. From time to time MOL advertises with special offers to enable the customer to increase the amount of megabytes on the account independent of the monthly increase.

3. MOL advertises a special offer on its web site. If another person recommended by a member becomes member of MOL, the recommending member can either download or have put on a CD 5% more megabytes of music on one single occasion or have an extra occasion play a game called the “Guezz!-game”. If a recommending member can induce two other persons to become members, the recommending member can download 10% more megabytes of music or have two extra occasions to play the game. For three successful recommendations a member gets 15% or three extra occasions to play the game, etc. On the page with the offer, an illustration is shown of a graph in bright colors with a steep curve representing the increasing percentage of megabytes a recommending member may gain:
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4. The “Guezz!-game” page is reached by following a link from MOL’s home page. If the customer guesses the correct amount of megabytes of certain songs that are only shown to a particular customer and are changed every time the customer logs in, the customer can win the amount of megabytes multiplied by ten. The megabytes won may be cashed in in the normal way: by having the music put on CD, which is sent to the customer or by downloading the music directly from MOL’s web site. A member can only partake in the Guezz!-game once a day, except if the member is referred to the Guezz!-game for having successfully recommended a new member. The extra occasion to play the Guezz!-game can be won only once a day.

5. Inventium is a EU member state in which 30% of MOL’s members live. Inventium does not have detailed advertising legislation. Historically, the industry has relied on a system of self-regulation in advertising that regulates advertising in Inventium and is administered by the Advertising Code Foundation. The Advertising Code Foundation is a private law foundation. The Advertising Code Foundation has issued the Advertising Code, which contains the rules that apply to advertising in Inventium. The Advertising Code provides that the Advertising Board, which is part of the Advertising Code Foundation, issues decisions as to whether or not advertising complies with the Advertising Code. The Advertising Board is composed of representatives of the industry. The decisions of the Advertising Board can be appealed at the Advertising Appeal Board, which also forms part of the Advertising Code Foundation and is composed of representatives of the industry.

6. The Media Act in Inventium appoints the Media Authority as the state body responsible for the supervision of all media in Inventium. The state of Inventium has taken a non-interventionist stance with regard to advertising, which is left to self-regulation by the industry. The industry has set up the Advertising Board, a self-regulatory body, which hears complaints by consumers and companies about advertising in any media. The Advertising Board evaluates the advertising pursuant to the Inventium Self Regulatory Advertising Code ("the Advertising Code") that it has drawn up twenty years ago. The Advertising Board issues a recommendation to stop advertising in the way complained about to the advertiser if the complaint is upheld. Pursuant to the Advertising Code, recommendations of the Advertising Board may be appealed at the Advertising Appeal Board, which is part of the same self-regulatory body as the Advertising Board. Appeal suspends the decision of the Advertising Board.

7. The Media Act provides in article 7 that the Media Authority “may prohibit advertising in any media if the Advertising Board considers that the advertising does not comply with the Inventium Self Regulatory Advertising Code and makes a recommendation to that effect to the Media Authority.” 

8. In practice, the Media Authority follows the recommendations in 98 % of the cases. Pursuant to the Media Authority’s consistent policy, it will only diverge from the recommendation of the Advertising Board “when grounds of mandatory public interest necessitate it to do so”.

9. The Advertising Code provides in article 7 that “[c]ontrary to the Advertising Code is any advertising that is misleading as to its form, appearance or content.”.

10. The Advertising Code provides in article 11 that “Advertising shall not include any game of chance with which the product advertised may be won as a prize. Games of chance are games in which a participant cannot exercise decisive influence on the outcome of the game.” 

Proceedings before the Advertising Board and Advertising Appeal Board

11. DirectM, a competitor of MOL established in Inventium, complains to the Advertising Board in Inventium about MOL’s rebate offer and about the Guezz!-game. DirectM submits to the Advertising Board that MOL’s advertising is contrary to articles 7 and 11 of the Advertising Code because: 

a) MOL’s advertising for the special offer is misleading because the curve represented in the graph shows a steeper increase in percentage of megabytes to be won than the linear increase of 5% offered per successful recommendation; and that

b) the Guezz!-game constitutes a game of chance that falls within the scope of article 11 of the Advertising Code.

12. The Advertising Board considers that the advertisement for the special offer “is misleading because the graphic representation of the advantage to be gained does not corroborate with the actual advantage offered. Therefore, the average consumer is deceived and led to believe that the advantage is higher than offered in reality.” Furthermore, the Advertising Board considers that “the Guezz!-game is a form of advertising because is designed and intended to promote the sale of music from the MOL web site. It constitutes a game of chance because the actual size in megabytes of a file in the compressed file format NQ4 is not predictable to the average consumer.” Thus, the Advertising Board issues a recommendation that both the advertisement and the Guezz!-game are contrary to the Advertising Code and that MOL should cease advertising in this way. Finally, the Advertising Board decides that if MOL does not follow the Advertising Board’s recommendation, the Advertising Board will recommend the Inventium Media Authority to prohibit MOL from advertising in this way in Inventium.

13. MOL appeals the recommendation of the Advertising Board to the Advertising Appeal Board. Before the Advertising Appeal Board, MOL contends that the recommendation of the advertising board is:

· a breach of the provisions on the free movement of goods as the Advertising Code is to be considered a measure of equivalent effect and 

· a breach of the provisions on the free movement of services within the EU and

· is contrary to the e-commerce directive. 

14. Furthermore, MOL argues that the Advertising Appeal Board should request the ECJ for a preliminary ruling regarding these issues.

15. DirectM contends that the Advertising Appeal Board is not an emanation of the state and can therefore not contravene the provisions on the free movement of goods and services by means of its recommendation. Furthermore, DirectM argues that the recommendation does not contravene the e-commerce directive.

16. The Advertising Appeal Board decides to stay proceedings and refer the following questions to the ECJ because it considers that it will need guidance by the ECJ to be able to decide the case:

1. “Can a self-regulatory body such as the Advertising Board qualify as a judge within the scope of article 234?

2. Does a national rule that allows a state body to prohibit advertising on recommendation of a self-regulatory body fall within the scope of article 28 EC and, if so, is the recommendation of the Advertising board contrary to article 28 EC?

3. Does a national rule that allows a state body to prohibit advertising on recommendation of a self-regulatory body fall within the scope of article 49 EC and, if so, is the recommendation of the Advertising board contrary to article 49 EC?

4. Does a national rule that allows a state body to prohibit advertising using promotional games on recommendation of a self-regulatory body fall within the scope of article 6 (d) of the e-commerce directive?”

17. The reference of the Advertising Appeal Board is lodged at the ECJ. The parties MOL (applicant) and DirectM (defendant) appear before the ECJ to state their case.
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