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Introduction

Introduction by Dr. António Santos, LL.M

ELMCS, President
T

his was the year in which the Moot Court went global. 

For the first time in the history of the Competition, one of the regional finals was held in the United States of America, in San Francisco, California, and it was a true success.

This accomplishment has cleared the way for an enlargement of the area of influence of the Competition into the USA, and has proven that the level of efficiency and professionalism that the Society has established in the Competition is sufficient to plan, setup and deliver a top level event half way across the world, while still keeping the exact same level of organisation.

The format that the Society has developped over 14 years for the Competition has been put to the ultimate test, and it proved to be strong and solid. Today the Society has evidence that the prestige that the Competition enjoys throughout the world as a top level instrument for higher education in European Community Law and pleading advocacy skills is based on facts, know-how, and top-level expertise.

This was also the year in which the Society celebrated the 50th Anniversary of the Court of Justice of the European Communities. After long discussions, internal and external, regarding how the Society would contribute, even tough modestly, to underline the fundamental role of the Court in the recent European history, a decision was finally made to reach across the Atlantic and apply one of the basic principles that the Court has taught us: that it is through open mindedness and respect of all cultures that we will, in a modern world, be capable to grow as people and as Europeans.

The number of participating teams has this year increased by 41%, demonstrating that a growing number of Universities rely on the ELMC Competition to provide the students with ground for learning in a top level environment.

Again this year the Society has furthered the use of the Internet in the Competition in several ways. The Website has been completely redesigned aiming to offer better, easier access to its contents, which are getting larger everyday. This new image has portraied the Competition as a young, fresh and inviting experience for students, while still formal and institutional enough to preserve the core value of fair and equal evaluation to all the participating teams. The consequence has been that the Society´s website www.elmc.org has been visited already by over 41.000 visitors, and on Feruary 15th the highest number of visitors in one single day was registered with an incredible ammount of 429 visitors in one single day. Still on the web front, the Society´s website keeps listed as the number one website worldwide on all the major searchines such as Google, under the keyword “Moot Court“.

For the first time, the participants were encouraged to interact with the Organising Team by e-mail instead of telephone, and this has in turn improved the quality of service to participants through the creation of registry of all interactions. For the first time as well the participants had the choice to send a copy of their pleadings to the OT by e-mail, for backup purposes, and this was adopted by more than hapf of the teams.

On the institutional front, this year the Society has been very honoured to enjoy the High Sponsoring of the President of the Republic of Portugal, and the constant and steady support of the University of Lisbon, which have been essential to another smooth-running edition of the Competition.

The constant support from the Court of Justice of the European Communities, remains an inspiration to all of us, and has again been one of the pillars of this years edition of the Competition.

On the partnership front, again, the ELMC partner Law-Firms Clifford Chance, Liedekerke Siméon Wessing Houthoff and Mannheimer Swartling have held an essential role in the strong development which we have fuond in the course of this edition of the Competition.

As of the coming 2002 / 2003 edition of the Competition, the Society will welcome as Law Firm Partner the leading Spanish Law Firm Garrigues & Ca, who will complete the partnership as far as Law Firms are concerned.

Internally this has been a very smooth-running year, as the funcitoning of the Board was perfect and the activity and enthusiasm of the regular Society Members in general very refreshing.

As far as the regional finals are concerned, the Society has successfully kept the same standard in all of them, and has consequently been capable of providing all the participating students with a similar experience with the application of the same standards.

Words can not ealilly describe how many working hours and ardent enthusiasm has been put into the regional finals by the regional organisers. Only with the incredible work of all the organisrs in Basel, San Francisco, Cologne and Lisbon has it been possible to deliver such an event.

These have been probably the best regional finals I have had the fortune to witness since I have become Member of the Society. All these good young men and wemen who have helped us this way have forever rightfully won our gratitude.

As far as the concept is concerned, the Society has successfully furthered the notion that the Competition is a learning mechanism, and is provided as a chance for all of those who aim at having a first experience with pleading in an international environment.

For the future, the Society will keep the same development guidelines which made the Competition the second largest and most prestigious Competition worldwide. 

The regional finals for the coming 2002 / 2003 edition of the Competition will take place in Riga, Bratislava, Helsinki and Lisboa.

The Society is already in contact with several Universities for the establishment of regional finals for the 2003 / 2004 edition of the Competition, which demonstrates the degree of satisfaction of the Univesities.

Internally, the Society will promote the development of its management skills and will proceed towards the maintenance of the know-how base it has established. Efforts will be made in order to refresh the Organising Team, and to produce a new vision for the Society´s development over the next five years.

Finally, all of this is possible because we allways keep in mind the Moot Court motto: “Moot is to meet and compete“.
We hope to see you again next year!
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Dr. António Santos. LL.M

ELMCS, President

asantos@mail.fd.ul.pt

List of Universities participating in the 2001 / 2002 ELMC Competition

	Team University

	Amsterdam University

	Aristotelio University of Thessaloniki

	Central European University

	Charles University Prague

	Collège d'Europe, Bruges

	Concordia International University Estonia

	Durham University

	Eotvos Lorand University Faculty of Law

	Faculté de droit et de science politique d'aix-en-Provence

	Faculty of Law, Palacký University Olomouc

	Freie Universitat Berlin

	Handelshögskolan vid Göteborgs Universitet

	Heidelberg University

	Inns of Court School of Law

	Institut des Etudes Européennes Université Libre de Bruxelles

	Kingston University

	Law Faculty University Comenius Bratislava, Slovakia

	Law Society of Ireland

	Leiden University

	Maastricht University

	Paris II Panthéon-Assas

	Paris V

	Riga Graduate School of Law

	Sofia University

	Stockholm University

	Tavrida National University

	The Honourable Society of the Inner Temple

	Toulouse University

	Trinity College Dublin

	Universidad Antonio de Nebrija

	Universidad Carlos III de Madrid

	Universidade de Lisboa

	Universidade Nova de Lisboa

	Universidade Portucalense

	Universitat Internacional de Catalunya

	Universität zu Köln

	Université de Fribourg

	Université de Toulouse

	University of Amsterdam

	University of Bristol

	University of Copenhagen

	University of Debrecen

	University of Helsinki

	University of Kent

	University of Southampton

	University of the West of England

	Vienna University

	Vilnius University

	Warsaw University


Basel Regional Final

Date: 7-10 February 2002

Host Institution: 

EUROPAINSTITUT der Universität Basel

Gellertstrasse 27 Postfach, CH-4020 Basel

Tel.: +41 61 317 97 67

Fax: +41 61 317 97 66
Host Professor: 

Prof. Dr. Christa Tobler, LL.M.

Master of the Moot: 

Zsuzsanna Mathilde Vasváry

Teams qualified for the Basel Regional Final

Team 80 - Stockholm University

Participants:

Toni Malminen

Annika Franzén

Anders Benktsson

Kaisa Malin

Team 88 – Riga Graduate School of Law

Participants:

Martins Pujats 

Inese Rubene 

Agnese Medne 

Kristi Kullerkup 

Team 116 - Collège d'Europe, Bruges

Participants:

Marie Didierlaurent

Laurent De Muyter

Pauline Lievre

Laure Baudrihaye-Gerard

Team 127 – Inns of Court School of Law

Participants:

Tina Anne Conlan

Charalambos Prountzos

Helen Jane Seery

Team 83 - Eotvos Lorand University Faculty of Law

Participants:

Zsuzsanna Elek, 

Istvan Komoroczki, 

Andras Jokuti, 

Gabor Sandor

Team 74 - Charles University Prague

Participants:

Zuzana Jiraskova

Jiri Feichtinger

Jan Sverma

Ondrej Vondracek

Team 120 - Universidad Antonio de Nebrija (Madrid-SPAIN)

Participants:

Mrs. Tamara Teixo Baliñas

Margarita Fernández Álvarez-Labrador

Albert Sánchez Graells

Team 132 - Warsaw University

Participants:

Igor Bakowski

Anna Brzoza

Anna Kuszewska

Agnieszka Koniewicz

Team 129 - Trinity College Dublin

Participants:

John Hugh Colleran

Kevin Gallagher

Brian Conroy

Niall Pelly

Team 67 - Durham University

Participants:

Rory O'Broin

Neil Frame

William Massey

Edouard Dirrig

Bench at the Basel Regional Final

Dr.Johan Coyet, LL.M – Partner, Mannheimer Swartling, Stockholm

Dr. Erik Pijnacker Hordijk, LL.M – Partner De Brauw Blackstone Westbroek
Dr. James Flynn, LL.M – Partner Brick Court Chambers, London

Jur. Dr. H. C. Sven Norberg – European Commission, Director

Prof. Christine Kaddous – Geneva University

Prof. Tobias Jaag – Zurich University

Prof. Stephan Breitenmoser – Basel University

Prof. Christa Tobler – Basel University, European Institute

Results of the Basel Regional Final

Winning Team: Stockhom University

Runner up team: College d´Europe – Bruges

Best Advocate-General: Laurent de Muyter, College d´Europe – Bruges

Basel Regional Final

Report by Prof. Cristine Kaddous,

Geneva University

F

or the first time one of the regional finals of the European Law Moot Court took place in Switzerland, in the city of Basel. All the participants appreciated very much the exquisite hospitality of the organising team of the Europainstitut.

It was a great pleasure for me to be sitting in the judges' panel during this competition and to be seeing students coming from all over Europe, Dublin, Riga, Durham, Budapest, Bruges, Prague, Stockholm, London and Madrid, to participate intensively in the pleadings.

The teams performed brilliantly, competition was fierce and showers of difficult questions from the bench of judges grilled counsels. The final round took place in the magnificant hall of the "Grossratssaal" (the legislative power at the cantonal level) and opposed the team of Bruges to the one of Stockholm. The Swedish team had been declared winner of the regional final. The best advocate general was from Bruges.

I want to thank warmly our Basler hosts led by Prof. Christa Tobler supported by numerous local sponsors.

In all respects this was a regional final worthy of the great traditions of the European Law Moot Court.

Prof. Christine Kaddous

Basel Regional Final

Report by Dr. Mira Nenova, MAES, 

Regional Team Coordinator

T

he 2002 Regional Final of the Moot Court Competition in European Law was the very first time for Switzerland to host a round of this exceptional event. The honor and the responsibility for that were given to the Europe Institute of the University of Basel having Prof. Dr. Christa Tobler as Host Professor.

I was happy to be a part of the Regional Team, together with Christiane Schneider, organising (or at least trying to organise) every detail of this three-day rivalry among the best University teams in European Law. But as previous participants, we both knew that the essence of the Moot Court idea is not only to provide for outstanding performances as counsel in European Law but also about creating an agreeable atmosphere for contacts and friendly exchange of views.

I hope that under the supervision of the Master of the Moot lic. jur. Zsuzsana Vasvary and with the kind support of our sponsors, we succeeded in both.

The competition turned indeed to be a fierce, but fair, fight during which all the participants showed excellent knowledge in European and International Law under the numerous and tricky questions of the Bench. The judges had hard time deciding on the winner but finally, the Stockholm Team won with the Team of the College d’Europe running up.

The competition among the Advocate Generals was equally severe but only the Advocate General of College d’Europe succeeded in proceeding to the All European Final.

Despite the intensity of the competition, I believe that the Regional Final in Basel is also to be remembered with numerous stricken friendships, the parties and delightful dinners In the pleasant and picturesque atmosphere of the city. 

In that sense the Regional Final in Basel followed the great traditions of the European Moot Court bringing in a flavour of the Swiss spirit and hospitality

Dr. Mira Nenova, MAES, 

Regional Team Coordinator

San Francisco Regional Final

Date: 14 – 17 February 2002

Host Institution: 

Golden Gate University School of Law 

536 Mission Street 

San Francisco CA 94105-2968

Phone: +1 415 442-6607 

Fax: +1 415 495-6756
Host Professor: 

Prof. Dr. Bernard L. Segal

Prof. Dr. Marc Greenberg

Master of the Moot: 

Dr. Mahsa Hakimi

Dr. Sabrina Saunders

Teams qualified for the San Francisco Regional Final

Team 123 - Universität zu Köln

Participants:

Doreen Futschik

Julia Vogt

Clarissa Benner

Ursula Machulla

Team 63 – Vienna University

Participants:
Stefan Maier 

Yannic Yvon 

Renate Selhofer 

Miriam Phillipp 

Team 70 - Universidade de Lisboa

Participants:

Ricardo Prelhaz Fonseca 

António Egrejas Leitão Amaro 

Gonçalo Miguel Banha Coelho 

Tiago Sustelo Fidalgo de Freitas 

Team 68 – Heidelberg University

Participants:

Audrey Schittenhelm

Gerrit Frerichs 

Jan Seelinger 

Jan Dehne-Niemann 

Team 114 – University of Copenhagen

Participants:

Julie Andkjær Koch

Peter Østergaard Nielsen

Marie-Louise Christiane Holle

Fieanna Aaby

Team 77 - Institut des études européennes

Participants:

Marine Labrousse

Nathalie Heydon

Benjamin Mourot

Joachim Marchandise

Team 84 - Maastricht University
Participants:

Philipp Kiiver 

Minke Gort 

Pim de Kuijer 

Team 124 – Helsinki University

Participants:

Mari leskinen

Jaana pihkala

Virpi saastamoinen

Hannele väisänen

Team 122 - Toulouse

Participants:

Anne-Cendrine Laflaquière

Maïlis Benazet

Nadège Marty

Laurence Lissalde

Team 79 – Stockholm University

Participants:

Olof Larsberger

Therese Palm

Aslaug Arnadottir

Irina Gutu

Bench at the San Francisco Regional Final

Prof. Patricia Shaughnessy, US Supreme Court

Prof. Frank Emmert, Concordia International University Estonia, Dean

Prof. Peter Gjortler, Danish High Court

Eric Gippini-Fournier, Referendaire, President Rodrigues Iglesias chamners, Court of Justice

Dr. Marcos Araujo, LL.M, Partner Garrigues & Ca

Prof. Louis Aucoin, Golden Gate University School of Law

Prof. Barton Selden, Golden Gate University School of Law

Dr. Gregor D. Smith, Advocate, California Bar

Results of the San Francisco Regional Final

Winning Team: Maastricht University

Runner up team: Vienna University

Best Commission Representative: Philipp Kiiver, Maastricht University

Special Achievement Award: Irina Gutu – Stockholm University

The team winner of the best written pleading participated in this regional final: Cologne University

San Francisco Regional Final

Report by Dr. Morten Krogsgaard, LL.M

ELMC Executive Secretary

T

he ELMC-competition is the playground for students who wish to use their knowledge about EU-Law in an practical manner, and it is no secret that the ELMCS is proud that the competition after more than 10 years still attracts teams from universities that has never participated in the competition before – and the 2000-2001 competition was no different. A team from the Golden Gate University was invited to the Lisbon Regional Final and their Commission Representative even went to the All-European Final in Luxembourg.

This participation resulted in that the Golden Gate University School of Law offered to host a Regional Final in San Francisco. The ELMCS decided to leave the “Home Turf” of Europe and gladly accepted the invitation.

The Golden Gate University was represented by Professor Bernard Segal and Professor Marc Greenberg who from the initial contacts to the very end was very involved – and successful – in making the San Francisco Regional Final a special event.

Further, the GGU School of Law had set up the largest Regional Team (non mentioned, non forgotten) that I have ever seen with the hard working Sabrina Sanders as Chairperson.

The big efforts of the Regional Team and the CGU School of Law and the enthusiastic approach from everybody involved resulted in a perfect framework for the Competition and the participants, judges and even the ELMCS representatives only had to concentrate on the competition.

The competition was staged at the San Francisco County Courthouse which was as taken out of an American TV-series and was a perfect setting for the competition. 10 very well prepared teams (Cologne, Brussels, Stockholm, Vienna, Maastricht, Toulouse, Helsinki, Lisbon, Heidelberg and Copenhagen) presented their pleadings in front of bench of legal scholars from Europe and the United States (Dr. Marcos Araujo, Prof. Dr. Frank Emmert, Eric Gippini-Fournier, Director Peter Gjørtler, Prof. Marc Greenberg, Prof. Barton S. Seldon, Patricia Shaughnessy, Gregor Guy-Smith).

After a full day of hearings the results showed that the team from Lisbon, Commission representative from Toulouse and teams and Commissions Representatives from Cologne, Vienna and Maastricht had gone on to the semi-finals leaving 5 teams to explore the streets and nightlife of San Francisco.

The final between the teams from Vienna and Maastricht and the Commission representatives from Maastricht and Toulouse was very exiting with Maastricht as the winning Commission Representative and team by a close margin. The judges also decided that Irina Gutu from Stockholm University should be awarded a Special Achievement Award for her extra-ordinary pleading.

The San Francisco Regional Final had come to an end, which was celebrated by a farewell dinner and the obligatory International Song Contest and a late night out.

Hosting a Regional Final requires a lot of preparation and work during the competition and on behalf of the ELMCS I would like to thank everybody at CGU School of Law who made the San Francisco Regional Final possible.

The judges have the very difficult job of separating the very good students from the students that are even better. The ELMCS very much appreciate that the judges are willing to use their limited spare-time on the ELMC Competition.

On a personal note I would like to thank Professor Bernard Segal, Professor Marc Greenberg, Gonzalo del Castillo and Mahsa Hakimi for making the ELMCS Representatives stay in the beautiful City by the Bay unforgettable.

Dr. Morten Krogsgaard

San Francisco Regional Final

Report by Prof. Marc H. Greenberg,

Golden Gate University School of Law

I

n mid-February, Golden Gate University School of Law was proud to host the first Regional Competition of the European Law Moot Court Society to be held in the United States of America.  Located in San Francisco, America’s famous City by the Bay, Golden Gate University, known for its programs in Advocacy and International Law, hosted a regional competition marked by superb teams, fierce argument, and a gifted panel of judges.

Golden Gate Professors Bernard Segal and Marc Greenberg hosted the event, with the talented assistance of Regional Team Chairperson Sabrina Sanders. The Master of the Moot, Gonzalo del Castillo, was the GGU team’s winner of the 2001 Lisbon Regional Commission Representative competition.

San Francisco’s reputation as a centre for fine dining was proven to the participants, coaches and judges as they sampled cuisine from the Mediterranean, France and Dim Sum from China, and of course, coffee from Starbucks! The nightlife of San Francisco was also a popular attraction, leaving participants and judges alike a little sleepy on the early mornings of the competition.

The beautiful, newly constructed state-of-the-art courtrooms of San Francisco County were the site of the oral arguments. A close vote followed top-level arguments by the teams, and the winning team of Pim de Kuijer and Minke Gort of Maastricht University, went on to win the finals in Luxembourg! In an unusual development, the Commission Representative winner, Philipp Kiiver was also from Maastricht University. The bench awarded a special award for Outstanding Advocate to Irina Gutu from the University of Stockholm. The Best Written Pleading was awarded to the team from the University of Cologne.

In sum, the first American Regional Competition was a great success, and opened the door for an increased involvement for U.S. law schools and teams as participants and hosts for ELMC regionals for many years to come

Prof. Marc H. Greenberg

San Francisco Regional Final

By Dr. Eric Gippini-Fournier, LL.M

Court of Justice of the European Communities – President’s Chambers

I

 spent a year as an LL.M. student in the San Francisco Bay Area ten years ago. Now that I had almost recovered my breath, here comes the Society to invite me to the bench of a very special Regional. I am again gasping for air. Such is the beauty of the Bay Area. Of course, some readers may think that I am exaggerating, that I am biased in favour of this place. This is probably true and I suspect the organizers knew it when they invited me. But, still, the sceptical reader should come and see. As they say, seeing is believing. This is particularly true of San Francisco and its surroundings. 

The Bay Area not only abounds in natural beauty, but also in fantastic people: friendly and open-minded, and so professional in whatever they set out to do. We were fortunate enough to have several of them, from Golden Gate University, as our hosts. They went out of their way to make everything perfect. Professor Bernard Segal's people carrier must have done thousands of miles in these few days, remarkably enough, always with a welcoming smile (I mean Bernie, not the car, of course that  would have been even more remarkable).

The federal courthouse at 500 Mc Allister St. opened its doors for us. We did not use the actual courtrooms, which would have been ill-adapted to the format of the competition anyway: Ally McBeal aficionados must have noticed that trial courtrooms in the U.S. seat only one judge, high up above the witness stand and the court clerk's desk. This disposition did not quite match our benches of four judges each. So we were given beautiful large mahogany meeting rooms with abundant daylight, which provided the solemnity and comfort required for two days of mooting.

The San Francisco teams were inflicted severe pain by our two multinational panels of ruthless judges, including, I believe for the first time, American law professors and attorneys. In time-honoured Moot Court tradition, the judges quickly embarked on a parallel competition for the "Mean Judge Award" (a desperate quest, since the winner was known from the beginning). I could sense how thrilled the participants were. Even after their time was up, all the speakers without exception begged to be allowed to stay a little extra time. I suppose they were enjoying the questions shot at them in French, in English, by smiling judges, by poker-faced judges, by angry judges. From my own experience pleading before the Court, I can only say that it reminded me my worst nightmares. I am glad I was on the other side this time.

This year again, the Mean Judge Award was awarded in closed chambers. I can't tell you that Frank Emmert won because I am bound by the secrecy of deliberations.

Never mind the fourteen-hour trips and the jet-lag. I am sure February 14-17, 2002 will remain very special dates for all the teams who participated, for the history of the Moot Court, and for all of us who contributed in one way or another. 

The European Law Moot Court has gone global.

Dr. Eric Gippini-Fournier

Cologne Regional Final

Date: 21 –24 February 2002

Host Institution: 

R.I.Z.

Hardefuststr. 1

50677 Köln
Phone: +49/(0)221/931897- 0

Fax: +49/(0)221/931897-32
Host Professor: 

Prof. Dr. Jürgen F. Baur
Master of the Moot: 

Dr. Daniela Sohn

Teams qualified for the Cologne Regional Final

Team 78 - Faculté de Droit et de Science Politique d'Aix-en-Provence

Participants:

Diana HART 

Dimitri VALLINDAS 

Cyril BOUTIN 

Séverine DEURIEU

Team 66 - Freie Universitat Berlin

Participants:

Bilun Müller

Dominik Jaensch

Kerstin Übel

Team 65 - University of Amsterdam

Participants:

Katrin Koch 

Cyril Ritter 

Lars Albath 

Pal Wenneras 

Team 91 - Paris II Panthéon-Assas

Participants:

Alice Cabane 

Lauren Kahn 

Laure Cochet

Pascale Geffriaud

Team 71 - Vilnius University

Participants:

Inga Martinkute 

Vitalija Tiskute 

Elze Matulionyte 

Giedre Osinaite 

Team 133 - Sofia University

Participants:

Hristo Ilkov Hristev

Gregana Petkova

Olga Siscova

Team 76 - University of Kent

Participants:

Paras Gorasia 

Ana Szmrecsanyi

Anne Sofie Doskeland

Simon Bell

Team 89 – Maastricht University

Participants:

Ana Ruiz Arenas

Marta Cerdán Bonnemaison

Sergio Carrera Núñez

Adam Wisniewski

Team 119 - Handelshögskolan vid Göteborgs Universitet

Participants:

Tobias Bengtsson

Silvia Pavlica

Carin Wiberg

Andreas Moberg

Team 119 – University of Bristol

Participants:

Anna Bateman 

Jamie Cameron 

Eleanor Davison 

Vanessa Mortiaux 

Bench at the Cologne Regional Final

Prof. Jurgen F. Baur, Institut für das Recht der Europäischen Gemeinschaften

Dr. Dirk Schroeder, LL.M, Linklaters Oppenhoff & Rädler

Dr. Louise Widen, LL.M, Mannheimer Swartling

Prof. Dr. Robert Lane, Edimburgh University

Dr. Allan Tatham, European Commission delegation in Hungary

Prof. Christine Boch, Legal office, Scottish Parliament

Prof. Rosa Greaves, Durham University

Prof. Marc Greenberg, Golden Gate University School of Law

Results of the Cologne Regional Final

Winning Team: Paris II

Runner up team: University of Berlin

Best Advocate-General: Lars Albath, Amsterdam University

Special achievement award: Cyril Ritter – Amsterdam University

Cologne Regional Final

Report by Dr. Daniela Sohn,

Cologne University, RIZ

F

or the first time, the University of Cologne had the honour and pleasure to host one of the Regional Finals. Professor Dr. Juergen F. Baur and his assistants and students organized the Cologne Regional Final. To organize an event of that size was a new experience to each one of us, accordingly, the last weekend in February 2002 will remain in our minds as an exciting one.

The teams competing in Cologne came from Bristol, Amsterdam, Berlin, Vilnius, Kent, Aix-en-Provence, Paris, Gothenborg, Maastricht and Sofia. We all met at the Historical City Hall of Cologne to be welcomed by the mayor, the vice-chancellor of the University of Cologne and the host, Prof. Dr. Baur. Afterwards, the teams and judges enjoyed themselves in traditional Colonian breweries (which caused some trouble on the judges’ bench in the early next morning, though).

The event was supported by numerous local sponsors including the Court of appeal of Cologne, which placed the impressing historical Court building at our disposal for all the pleadings.

The teams did their best in performance and were given a going-over in the final session. In the end, the team of Paris II won in official lawyer’s robes against the team of Berlin. The best advocate general was Lars Albath and the special award for the best performance was given to Cyril Ritter, both participants of the Amsterdam team. 

The Cologne Regional Final ended up on the Rhine, with a dinner-party-boat-trip and the traditional International Song Contest.

Dr. Daniela Sohn

Cologne Regional Final

Report by Dr. Allan Tatham

European Commission delegation in Hungary

T

he Cologne Regional Final of the European Law Moot Court Competition afforded me my first opportunity to return to this beautiful city since my early teenage years and my first, tentative steps in the German language. It was therefore with a certain degree of nostalgia that I approached the task of judging at the competition.

Over the years, participating in the competition has become an annual opportunity to catch up with colleagues and friends from across Europe as well as to make new ones. The convivial atmosphere on the bench, with a good mixture of “old hands” and “newcomers,” reinforces the bonds between judges. In this regard, Cologne was one of the finest of examples. Perhaps this was assisted, in no small measure, by the luxury to which the judges were exposed: a pleasant hotel, with beautiful views of the Cathedral and Rhine, a splendid first night reception at the medieval Town Hall as well as the exquisite dining experiences (even to lunching in a tower with a panoramic view of the city!). For all of this and many other kindnesses we received, thanks must go to Prof. Dr. Jurgen F. Baur and Dr. Bernhard Kresse together with all the other members of the Cologne Organising Team. Their hard work, dedication and good humour allowed the judges to concentrate on the matter in hand.

The Regional took place in the Oberlandsgericht, a most impressive historic building, where the teams were subjected to intense questioning over a two-day period. Having succeeded with their written pleadings, the judges were eager to test the teams’ mettle in responding to impromptu demands. The high standards of the moot court competition were maintained as were its best traditions in the form of the international song contest, held at the final reception while sailing on the Rhine, which roused even the most reserved judges to new heights of public acclaim.

Dr. Allan Tatham

Cologne Regional Final

Report by Prof. Robert Lane, 

Edimburgh University

T

he Cologne regional final was the third of the 2001/2002 competition, and was a well-spirited and thoroughly agreeable event, as the Moot Court has steadily grown to become. Our host, Professor Dr Baur of the  Rechtszentrum für europäische und internationale Zusammenarbeit of the Universität zu Köln, and the regional organising team - Daniela Sohn, Katrin Henk-Merten and Bernhard Kreße - assisted by various friends, produced both venue and hospitality of the highest order. 

The welcome reception was in the historic Rathaus and hosted by the Bürgermeister. The pleadings themselves were held in the imposing premises of the Oberlandesgericht Köln - which, in the real world, recently asked the Court of Justice whether Directive 79/112 could accommodate the marketing of an Austrian Garten Erdbeer jam as naturrein when it contains pectin and traces of lead, cadmium, procymidone and vinclozolin (Case C-465/98 Verein gegen Unwesen in Handel und Gewerbe Köln eV v Adolf Darbo AG [2000] ECR I-2297). The ghost of this weighty matter clung throughout the building. And beyond duties related directly to the competition itself, the regional team were all too happy to lead their guests - students and judges alike - astray into the pleasures of the local Kölsch.

It is almost trite to say that the standards of advocacy improve with each year of the competition. But it is nonetheless true. Enthusiasm for the Moot increases exponentially - the number of teams entering this year is up more than 40 percent on last year - and participants bring to their pleadings a sometimes remarkable sophistication and maturity. It is also gratifying, to borrow Community jargon, to see the competition broadening as well as deepening, the Cologne regional playing host to teams from Bulgaria and Lithuania. 

The farewell dinner took place on a cruise down the Rhine. This meant yet more Kölsch - in order to settle the constitutions of those without sea-legs - and the now traditional rendition of a folk song from the various nationalities represented amongst the participants and, from the judges, an ill-advised attempt at a Freddie Mercury number. Thereafter the party of the participants went long into the wee hours, when gradually all legal problems which were earlier in the day were so knotty become clear.

Many thanks to Professor Baur, organisers and participants all, whose work and efforts continue to make the event so worthwhile and enjoyable.

Prof. Robert Lane

Lisbon Regional Final

Date: 28 February – 3 March 2002

Host Institution: 

Reitoria da Universidade de Lisboa

Alameda da Universidade

1600 Lisboa
Host Professor: 

Prof. Dr. Fausto de Quadros

Master of the Moot: 

Dr. António Santos, LL.M

Teams qualified for the Lisbon Regional Final

Team 75 – Concordia International University Estonia

Participants:

Karolis Dieninis 

Arturas Mickus 

Dovile Stancikaite

Jurga Stanciute

Team 125 – The Honourable Society of the Inner Temple

Participants

Mark Vinall

Lydia Sweeney 

Emma Lindsay

Team 93 – Thessaloniki

Participants

Georgios Nikopoulos

Vasileios Pergantis 

Anastasios Tomtsis

Ekaterini Papadopoulou 

Team 82 - Paris V

Participants

Coralie Demont;

Alexandra Andrieu;

Olivier Hannebert;

Charlotte Watin Augouard

Team 69 – Heidelberg

Participants

Kirsten Look

Alexander Deierling

Nikolai Spiess 

Team 64 - Fribourg

Participants

Franziska Gschwend
Nadia Calabria

David Violi

Thomas Zogg

Team 97 – Kingston University

Participants

Olamide Ogunrinade

Cynthia McFarlane

Christine Constant 

Bruce Jerrit 

Team 92 - Law Society of Ireland

Participants

Billy Brophy 

Niamh Counihan

Grainne Finn

Aideen Ryan 

Team 112 – Leiden

Carla Lopes;

Victor Kattan;

Emilio Rotondo

Birte Siemen

Team 131 – Bratislava

Zsuzana Simekova;

Monika Simorova;

Eliska Kutenicova;

Andrej Glezl

Bench at the Lisbon Regional Final

Dr. Milou Dijkman, LL.M , Liedekerke Siméon Wessing Houthoff

Prof. Christa Tobler, LL.M, Basel University

Dr. Stefan Perván Lindeborg, LL.M, Mannheimer Swartling, Stockholm

Prof. Lotty Nordling, Swedish Consumer Complaints Authority, President

Dr. João Paulo Teixeira de Matos, LL.M, Leonidas Matos & Associados, Partner

Dr. Carlos Lobo, Universidade de Lisboa

Prof. Miguel Poiares Maduro, Universidade Nova de Lisboa

Dr. Fernando Rocha Andrade, Universidade de Coimbra

Results of the Lisbon Regional Final

Winning Team: The Honourable Society of the Inner Temple

Runner up team: Heidelberg University

Best Commission Representative: Carla Lopes, Leiden University

Special Achievement Award: Emma Lindsay, The Honourable Society of the Inner Temple

Special Achievement Award: Nikolaj Spiess, Heidelberg

Lisbon Regional Final

Dr. João Paulo Teixeira de Matos, LL.M

Leonidas, Matos & Associados, Partner

I

 had the great honour to participate as a judge in the Lisbon Regional Final of the European Law Moot Court Competition. Being a lawyer and a lecturer devoted to European Law it was a very interesting and challenging experience due to the subject of the competition – European Law – as well as to the fact that I had the opportunity to observe court sessions from a position different than the one that I am used to.

As I am Portuguese from Lisbon, the participation in the Lisbon Regional Final of the European Law Moot Court Competition did not have the additional attractive of visiting one of the nicest European capitals. However, I am sure that for all that came to Lisbon it was possible to enjoy the city notwithstanding the tight schedule of the competition and the natural stress of the participants.

When marking the written pleadings I got the impression that the participants had very high level of quality. The hearings confirmed my initial thoughts. I was surprised by the quality and technical level of the teams. Generally evidenced careful preparation, knowledge of European Law and good skills as lawyers. During the sessions I sometimes forgot that I was not before a true court of law and real lawyers. From the bench side we tried to make the lives of the teams difficult – not so difficult as it is in a real court of law – but all reacted very positively to our questions. 

I am sure that the European Law Moot Court Competition is an extraordinary way to train and enhance skills which will be very useful for the participants in their future professional lives and to study law.

Finally, I would like to highlight the outstanding work of the organising team. All were very efficient, friendly and attentive to everybody’s needs. The program was well balanced between work and leisure, allowing that true friendship was established among students.

I definitely look forward to participating in another European Law Moot Court Competition.

Dr. João Paulo Teixeira de Matos 

Lisbon Regional Final

Prof. Lotty Nordling,

Swedish Consumer Complaints Authority, President

T

he last regional final was also in 2002 held in Lisbon. Arriving in Lisbon Thursday 28 February I was not only welcomed by representatives of the Organizing team, but also by a sunny, warm and beautiful city. Coming from Stockholm, where it had been snowing in the morning, it was wonderful!

The Mooters and the judges met for the first time at the welcome reception in the University of Lisbon, where the proceedings also were held on Friday and Saturday. We were i.a. entertained by traditional Portuguese singing conducted by one of the members of the OT. Very impressive and nice.

The hospitality and generosity of our hosts made us all feel very much at ease during the course of the Regional Final. The program and the arrangements for the judges were splendid. Out of the proceedings and the pleadings we were introduced to excellent Portuguese food and restaurants in different parts of Lisbon and could enjoy meeting the Rector of the University and members of his staff on different occasions.

The year’s case contained many different aspects of Community law and required deep knowledge not only in material but also procedural law. Showers of difficult questions grilled the counsels and the Commission representatives. As always we were very impressed by the legal and pleading abilities of many of the teams as well as by their language skills. Also by the way in which they coped with all the questions from the bench. What was noticeable and encouraging was the participation and standards of the teams from universities in the candidate countries.

Meeting with the participants at the last night’s common dinner in the University was very nice. The song contest during the dinner showed that the serious law students also had abilities as partygoers and in enjoying themselves and others in performing on other stages than that of a courtroom!

On behalf of all the judges I would like to thank all those involved in the organisation of the Regional Final in Lisbon and the sponsors making it possible. In particular I want to thank Antonio Santos and Marta Rebelo for the excellent way in which they hosted us and made us feel happy and comfortable during the competition.

Prof. Lotty Nordling

All-European Final

Date: March 15, 2002

Host Institution:

Court of Justice of the European Communities

Palais de La Cour de Justice

L-2925 Luxembourg

Host Members of the Court:

President G. C. Rodriguez Iglesias

President Bo Vestedorf

Masters of the Moot:

Dominique Marro

Fionnuala Connoly

Bench at the All-European Final

Members of the Court of Justice

Judge Edward

Advocate-General Geelhoed 

Judge Schintgen 

Advocate-General Stix-Hackl

Judge Timmermans

Advocate-General Tizzano

Members of the Court of First Instance

Judge Azizi

Judge Forwood

Results of the All-European Final

Winning Team: Maastricht University

Prizes:

· One stage at the Council of the European Communities, Legal Service

· One stage at Clifford Chance

· One stage at Mannheimer Swartling

Runner up team: Paris II

Best Commission Representative: Philipp Kiiver, Maastricht University, 

Prize:

· One stage at the Council of the European Communities, or Clifford Chance, or Mannheimer Swartling

Best Advocate-General: Laurent de Muyter, College d´Europe – Bruges

Prize:

· One Stage at Liedekerke Wessing Houthoff

Special Achievement Award: Carla Lopes, Leiden University

Prize: 

· One Stage at Garrigues & Ca

Special Achievement Award: Lars Albath, Amsterdam University

Prize:

· One Stage at Garrigues & Ca

Special Achievement Award: Lauren Kahn, Paris II

Prize:

· One Stage at Clifford Chance

All-European Final

Dr. António Santos, LL.M

ELMCS, President

T

he All-European final is the culmination of a long process, which starts six months earlier when the teams first start looking at the case in early September. Days, and certainly many nights, are spent by the students preparing for the possibility to participate in this event. To qualify for the All-European Final is an achievement, preceded by the hard work of preparing written pleadings, sending these for evaluation in November, and then participating and winning one of the regional finals.

The programme started with an informal welcome reception at hotel Nobilis in downtown Luxembourg, followed immediately by a strategic move to the main centre of the party activities, our well known “La Fontaine”, where the Society Members, Organising Team, Regional Organisers, participants and coaches had the chance to see friends again and meet new people also enjoying the Moot Court experience. 

After partying into the late hours, it was surprising to see that everyone arrived on time at the Court next morning, with a friendly smile on their faces, where Fionnuala Connoly and Donna Dallow were welcoming the group for a study visit which started with attendance to a hearing of a real case, and was followed by a round table discussion with referendaires from the Court, in which I am told the questions were very tough to answer…

The afternoon was free to visit town, and in the evening the party started again, regardless of the fact that the competition was only a few hours away.

Friday morning was the day we had all been waiting for, and the pleadings started exactly on time with impressive participation from all the teams. After lunch in the blue dining room at the Court, the final was also very interesting to watch, with spectacular participation from the two teams. After deliberation, Judge Edward presented the results and the prizes: two stages at Clifford Chance, one stage at Liedekerke Wessing Houthoff, one stage at Mannheimer Swartling, two stages at Garrigues & Ca, and one stage at the Council of the European Communities – legal service.

A formal dinner at one of the finest restaurants in Luxembourg completed the programme, but not the celebration, as everyone proceeded to “La Fontaine” for a wonderful party that lasted until late Saturday morning.

Before rounding up, the OT and the Society would like to thank everyone being involved in this year's All European Final for making it possible. In particular, we would like to thank the people at the Court's Press and Information Division, Mr. Marro for taking the decisions, Ms Fionnuala Connolly and Mrs Donna Dallow for helping out with all the practical details.

Dr. António Santos, LL.M

ELMCS

President

Case 2001 / 2002

English Version

The case for the 2001 / 2002 edition of the Competition was drafted by Prof. Angela Ward, and was reviewed by a peer-review panel composed of Dr. Erik Vollebregt, LL.M, Prof. Peter Gjortler, Prof. Robert Lane, Prof. Frank Emmert and Dr. Michel Debroux, LL.M

To all these contributors the Society expresses its gratitude.

EUROPEAN LAW MOOT COURT COMPETITION 2001 / 2002

The Costanzo Construction Company and the Nirvana Regional Development Fund v. The Imperian Office for Overseas Aid.

I - In July of 1996 a long civil war ended in the otherwise idyllic territory of Colinia. Colinia obtained independence from Imperia, a Member State of the European Union, in 1972, but its fledgling democracy quickly buckled beneath the authority of the Colinian army. The Imperian Government was much relieved when the military were finally ousted in 1996, and democracy was restored.

II - The Imperian Government wished to secure the endurance of democracy in Colinia, and it recruited the assistance of its EU partners to help achieve this end. In May of 1998, a Framework Cooperation Agreement (FCA) was concluded between the European Community and the new Government of Colinia, which provided, inter alia as follows:

Article 1 - Essential Elements

1. Respect for Human Rights and democratic principles form the basis of the cooperation between the Contracting Parties and of the provisions of this Agreement, and it constitutes an essential element of the Agreement.

2. The parties refer to their international obligations and commitments concerning respect for human rights. They reiterate their deep attachment to human dignity and human rights, which are legitimate aspirations of individuals and peoples. Human rights are universal, indivisible and inter-related. The Contracting Parties undertake to promote and protect all fundamental freedoms and human rights, be they civil and political or economic, social and cultural. In this context, the Parties reaffirm the equality of men and women.

3. Cooperation shall help strengthen policies and programmes that improve ensure and broaden the equal participation of men and women in all spheres of political, economic, social and cultural life. Cooperation shall help improve the access of women to all resources required for the full exercise of their fundamental rights.

Article 6 - Investment and Private Sector Development

Cooperation shall support the necessary economic and institutional reforms and policies at national and regional level, aiming at creating a favourable environment for private investment, and the development of a dynamic, viable and competitive private sector.

Article 7 - Active Promotion of Tourism 

1. The Contracting Parties Agree to contribute to cooperation on tourism, to be achieved through measures including:

a. Interchange of information and the carrying out of studies;

b. Training programmes;

c. Promotion of investment and joint ventures

2. The Parties agree to establish, in the territory of Colinia, Hospitality Management Colleges (HMCs), to be funded in equal measure, by the European Community on the one hand, and the Government of Colinia on the other. The Colleges are to be centres for post-graduate research and teaching in the field of Hospitality Management, with a view to promoting the tourism industry in Colinia. 

Article 12 - Regional Development

Regional development shall be a priority, with joint programmes to be implemented, where possible, at the level of regional and local government.
III - The FCA was struck as a mixed agreement, signed on behalf of Community and of all the Member State Governments. After ratification by all the Member States, it was concluded pursuant to Council Decision 99/1430 of 30 June 1999. It entered into force on 1 July of 1999. 

IV - In December 1999 the European Commission undertook a "Needs Analysis" visit to Colinia. With the agreement of the Colinian Government, it was decided that establishment of post-graduate HMCs should proceed as a priority, given that foreign tourism was Colinia’s best potential basis for economic development, and there was a shortage in Colinia of post-graduate management training. 

V - The Colinian Government wished to shore up these talks with a guarantee from the Commission of delivery of funds agreed during the “Needs Analysis” visit. Colinia was receiving competing and attractive offers of aid from the nearby state of Prosperia, which was not an EU Member State. Prosperia had offered its own aid package to Colinia because it wished to build bridges into Colinia’s promising tourism market. The Colinian Government rejected the Prosperian offers of financial assistance, once it had signed a memorandum of understanding with the European Commission. The Memorandum confirmed that a sum of 1.3 million Euro would be paid to the Colinian Government in June and December of each year for at least ten years, commencing in June of 2000. It was agreed the Nirvana Regional Development Fund (NRDF), an arm of the Colinian Government with local jurisdiction in Nirvana, would be entrusted with establishing the first HMC in the picturesque South of Colinia, and would be the direct recipient of the aid.

VI - Pursuant to an Internal Agreement concluded among the Member States, the Imperian Office for Overseas Aid (IOOA), an Imperian Government authority, was vested with primary responsibility for administering funds released by the Commission. The Internal Agreement provided that in April 2000 a sum of 3.9 million Euro would be paid to the IOOA, who would then transmit a sum of 1.3 million Euro in June and December 2000, and June of 2001, to the NRDF. It was also agreed that extension of the Internal Agreement would be considered in June of 2001.  In April 2000 the Commission duly transferred 3.9 million Euro to the IOOA, who in turn transmitted 1.3 million euro to the NRDF in June and December of 2000.

VII - In January of 2001 the Costanzo Construction Company, which was incorporated under the laws of Neutralia (another EU Member State) won a contract tendered by the NRDF to build the first HMC. They commenced work in March of 2001. 

VIII - The project proceeded as planned, until democratic elections were held in Colinia in April of 2001. The Colinia Fundamentalist Party (CFP) was swept to power, and immediately implemented a programme of radical reform. The CFP were concerned to restore traditional Colinian values, emphasising as they did the importance of the family, and the primary role of women in child rearing and maintaining the family home. A series of laws were passed by the CFP Government with the aim of protecting these values. They included measures preventing women from serving as Ministers in the Colinian Government (although they could still serve as Members of Parliament) and banning them from involvement in post-graduate education of any kind, including the planned HMCs.
IX - The Colinian initiative was vigorously debated in the European Parliament, which resulted in its condemnation by way of resolution, and a call to the Council of Ministers to take action under the 1998 Framework Cooperation agreement. It was also met with disapproval in the Human Rights Committee of the Imperian Parliament.

X - Under the weight of mounting public pressure, on 30 May of 2001 the Council of Ministers of the European Union issued Regulation 87/2001 suspending the 1998 FCA, stating that the Colinian Government had committed a serious breach of Article 1, paragraphs (1), (2) and (3). 

XI - On 1 June 2001 the European Commission issued Decision 2001/49, this time addressed to the Government of Colinia, suspending until further notice the grant of any aid for the establishment of HMCs. At the time a senior Commission official also wrote to the IOOA, advising that any funds that Commission had sent to the Office, but which has not yet been transmitted to the NRDF, should be withheld until further notice.

XII - Given that the NRDF was now only receiving funds from the Colinian central Government to build the Nirvana HMC (this amounted to only half the expected finance) it was compelled to suspend the project. The Costanzo Construction Company sustained considerable losses, as it had committed to the project for two years from January of 2001. 

XIII - The Colinian Government, seeking alternative funds to support the Nirvana HMC, asked the Prosperian Government if it wished to re-open their 1999 aid negotiations. This request was declined. 

XIV - Meanwhile the NRDF and the Costanzo Construction Company joined forces. On 5 August of 2001 they wrote to the IOOA asking for the release of the funds that were due in June of 2001, but the IOOA wrote back declining their request. On 30 August of 2001 the NRDF and the Costanzo Construction Company brought an action in the Imperian High Court, seeking a declaration obliging the IOOA to release the funds that had been due for release in June, and damages for the losses they had sustained. They argued that both Commission Decision 2001/49 and Council Regulation 87/2001, pursuant to which the aid was suspended, were invalid. On 10 September of 2001 the Imperian High Court, upon hearing the applicants’ claims, referred the following questions to the Court of Justice of the European Communities under Article 234:

1. Are there any circumstances, as a matter of European Community law, in which a national court will be precluded from granting a remedy to applicants who were not addressees of Commission Decision 2001/49 of 1 June 2001, or specifically named in Regulation 87/2001 of 30 May 2001, but who nonetheless wished to challenge the validity of these measures? More particularly what is the position with respect to;

(a) a Regional Development Fund which was envisaged, pursuant to a memorandum of understanding struck between the European Commission and the Colinian Government, as the administrator of funds that had been made available, but to which payments were suspended under the combined effect of Commission Decision 2001/49 and Council Regulation 87/2001 ?

(b)  an undertaking who has a contract with the same Regional Development Fund, but which is prevented from receiving timely payment for its services due to the combined effects of Commission Decision 2001/49 and Council Regulation

 87/2001?

2. Does the European Court of Justice have jurisdiction to interpret Articles 1 and 7 of the Framework Cooperation Agreement (FCA) of 1998, as approved by Council Decision 99/1430 of 30 June 1999, struck between the EC, on the one hand, and the Government of Colinia, on the other, given that the FCA is a mixed agreement? If so, did Article 1 support in all the circumstances the suspension of the FCA, and the disruption of aid that had been authorized by the Commission, the payment of which had been envisaged under Article 7 of the FCA?

3. Are either or both of Commission Decision 2001/49 and Council Regulation 87/2001 invalid for breach of the principles of proportionality and/or legitimate expectations, or on any other ground? 

4. Is the national court obliged to order the IOOA to release funds withheld, if one or both of Council Regulation 87/2001 and Commission Decision 2001/49 are invalid? If so, are there any circumstances in which, as a matter of Community law, a national court will be obliged to award damages for any additional loss arising from the promulgation of such (invalid) measures?

Case 2001 / 2002

French Version

The case for the 2001 / 2002 edition of the Competition was drafted by Prof. Angela Ward, and was reviewed by a peer-review panel composed of Dr. Erik Vollebregt, LL.M, Prof. Peter Gjortler, Prof. Robert Lane, Prof. Frank Emmert and Dr. Michel Debroux, LL.M

To all these contributors the Society expresses its gratitude.

CONCOURS DE DROIT EUROPEEN «MOOT COURT» - 2001 / 2002

Affaire «Entreprise de Construction Costanzo et Fond pour le Développement Régional du Nirvana contre Bureau Impérial pour les Aides Outremer»

I – Juillet 1996 marqua la fin d’une longue guerre civile dans le territoire de Colinia qui, n’eût été ce conflit, est paradisiaque. Colinia, ancienne colonie d’Imperia, un Etat membre de l’Union Européenne, obtint son indépendance en 1972 mais le nouveau régime démocratique fut vite renversé par les autorités militaires de Colinia. Le gouvernement d’Impéria fut particulièrement soulagé quand les militaires furent finalement chassés en 1996, restaurant ainsi la démocratie.

II – Dans sa volonté d’affermir la démocratie à Colinia, le gouvernement d’Impéria fit appel à l’assistance de ses partenaires européens. En mai 1998, un Accord Cadre de Coopération (ACC) fut conclu entre la Communauté Européenne et le nouveau Gouvernement de Colinia, contenant notamment les dispositions qui suivent : 

Article 1 – Principes fondamentaux

1. Le respect des Droits de l’Homme et des principes démocratiques constitue le fondement de la coopération entre les Parties Contractantes et des dispositions du présent Accord et constitue un élément essentiel du présent Accord.

2. Les Parties se réfèrent à leurs obligations et engagements internationaux en matière de respect des Droits de l’Homme. Ils réaffirment leur attachement à la dignité humaine et aux Droits de l’Homme, qui constituent des aspirations légitimes des individus et des peuples. Les Droits de l’Homme sont universels et forment un tout indivisible. Les Parties Contractantes s’engagent à promouvoir et protéger toutes les libertés fondamentales et les droits de l’homme, qu’ils soient civils, politiques ou économiques, sociaux ou culturels. Dans ce contexte, les Parties réaffirment l’égalité des sexes.

3. La coopération permettra de renforcer les mesures et programmes visant à améliorer, garantir et développer la parité entre hommes et femmes dans toutes les sphères de la vie politique, économique, sociale et culturelle. La coopération facilitera l’amélioration de l’accès des femmes à toutes les ressources nécessaires au plein exercice de leurs droits fondamentaux.

Article 6 – Investissement et Développement du Secteur Privé

La Coopération encouragera les réformes institutionnelles et économiques nécessaires ainsi que les mesures, tant au niveau régional que national, visant à créer un environnement favorable pour l’investissement privé, et le développement d’un secteur privé dynamique, viable et concurrentiel.

Article 7 – Promotion active du Tourisme

1. Les Parties Contractantes acceptent de contribuer au développement du tourisme par le biais notamment des mesures suivantes :

a) échange d’information et réalisation d’études ;

b) programmes de formation ;

c) promotion des investissements et des entreprises communes.

2. Les Parties acceptent d’établir, sur le territoire de Colinia, des Universités de Gestion Hôtelière (UGH), dont le financement sera assuré à parité par la Communauté Européenne et le Gouvernement de Colinia. Les Universités auront vocation à être des centres de recherche et d’enseignement post-universitaires dans le domaine de la Gestion Hôtelière, visant à promouvoir le secteur touristique en Colinia.

Article 12 – Développement Régional

Le Développement Régional sera une priorité, avec la mise en place de programmes conjoints, dans la mesure du possible, au niveau régional et local.

III – L’ACC fut conçu comme un accord mixte, signé au nom de la Communauté et de tous les Etats Membres. Une fois ratifié par les Etats Membres, il a été conclu en application de la Décision du Conseil n°99/1430 du 30 juin 1999 et est entré en vigueur le 1er juillet 1999.

IV – En décembre 1999, la Commission Européenne a entrepris une visite d’«Evaluation des Besoins» en Colinia. Avec l’accord du Gouvernement de Colinia, il a été décidé que l’établissement des UGH post-universitaires serait traité en priorité, étant donné que le tourisme étranger constituait la meilleure ressource de développement économique, et qu’il existait une pénurie de formation supérieure en management en Colinia.

V – Le Gouvernement de Colinia souhaitait concrétiser ces discussions par un engagement de la Commission de fournir des fonds dont le principe avait été accepté lors de la visite d’«Evaluation des Besoins». Colinia avait en effet reçu d’attrayantes offres d’aides concurrentes, émanant du pays limitrophe Prosperia, qui n’est pas membre de l’UE.  Prosperia avait proposé son propre paquet d’offres à Colinia  car il souhaitait s’ouvrir les portes du prometteur marché touristique de Colinia. Le Gouvernement de Colinia rejeta les offres d’aides financières de Prosperia, après avoir signé un protocole d’accord avec la Commission Européenne. Ce protocole d’accord confirmait que la somme de 1,3 millions d’Euros serait versée au Gouvernement de Colinia en juin et décembre de chaque année et ce pendant au moins 10 ans, à partir de juin 2000. Il était convenu que le Fond de Développement Régional du Nirvana (FDRN), une division du Gouvernement de Colinia ayant juridiction sur la région de Nirvana, se verrait confier l’établissement de la première UGH dans le sud pittoresque de Colinia, et serait le récipiendaire direct de l’aide financière.

VI – En application d’un Accord Interne conclu entre les Etats Membres, le Bureau Impérian pour les Aides Outremer (BIAO), une institution relevant du Gouvernement Impérian, s’est vu confier la responsabilité d’administrer les fonds versés par la Commission. L’Accord Interne stipule qu’en avril 2000 la somme de 3,9 millions d’euros serait versée au BIAO, qui transférerait alors la somme de 1,3 millions d’Euros en juin et décembre 2000 et en juin 2001, au FDRN. Il était également convenu qu’une extension de l’Accord Interne serait examinée en juin 2001. En avril 2000, la Commission transféra effectivement 3,9 millions d’Euros au BIAO, qui à son tour versa 1,3 millions d’Euros au FDRN en juin et décembre 2000.

VII – En janvier 2001, l’Entreprise de Bâtiment Costanzo, société régie par le droit de Neutralia (autre Etat Membre de l’UE), remporta l’appel d’offres lancé par le FDRN pour la construction de la première UGH. Les travaux ont débuté en mars 2001.

VIII – Le projet s’est poursuivi comme prévu, jusqu’aux élections démocratiques qui se sont tenues en Colinia en avril 2001. Le Parti Fondamentaliste de Colinia (PFC) a été porté au pouvoir, et a immédiatement mis en place un programme de réformes radicales. Le PFC était soucieux de restaurer les valeurs traditionnelles de Colinia, mettant l’accent sur l’importance de la famille, et du rôle primordial de la femme dans l’éducation des enfants et de la tenue du foyer familial. Une série de lois fut votée par le Gouvernement PFC dans le but de protéger ces valeurs. Elles comprennent des mesures empêchant les femmes d’accéder aux fonctions de Ministre dans le Gouvernement Colinian (alors qu’elles peuvent toujours être députée) et leur interdisant l’accès à toute forme d’études supérieures, y compris les UGH.

IX – La mesure prise par de Colinia fit l’objet de débats animés au Parlement Européen, qui débouchèrent sur sa condamnation par voie de résolution, et un appel au Conseil des Ministres l’invitant à prendre des mesures en vertu de l’Accord de Coopération de 1998. Elle fut également désapprouvée par le Comité des Droits de l’Homme du Parlement Impérian.

X – Sous la pression croissante de l’opinion publique, le Conseil des Ministres de l’Union Européenne adopta le 30 mai 2001 le Règlement 87/2001 qui suspend l’Accord de Coopération de 1998, au motif que le Gouvernement Colinian avait commis une violation grave de l’Article 1, paragraphes (1), (2) et (3).

XI – Le 1er juin 2001, la Commission Européenne adopta la Décision 2001/49, adressée au Gouvernement de Colinia, suspendant jusqu’à nouvel ordre le droit à toute forme d’aide pour l’établissement d’UGHs. Dans le même temps, un haut fonctionnaire de la Commission écrivait au BIAO, l’avisant que toute somme qui lui aurait été versée par la Commission, mais qui n’a pas encore été transféré au FDRN, devait être consignée jusqu’à nouvel ordre.

XII – Etant donné qu’à ce jour, le FDRN ne reçoit plus de fonds qu’en provenance du Gouvernement Central de Colinia pour la construction de l’UGH de Nirvana (ce qui correspond à seulement la moitié du financement escompté), il a été contraint de suspendre le projet. L’entreprise de Bâtiment Costanzo a subi des pertes considérables, puisqu’elle s’était engagé dans ce projet pour 2 ans à compter de janvier 2001.

XIII – Le Gouvernement de Colinia, à la recherche de financements alternatifs pour soutenir l’UGH de Nirvana, demanda au Gouvernement Prosperian s’il souhaitait ré-ouvrir les négociations de 1999 relatives à des aides, proposition qui fut déclinée.

XIV – Pendant ce temps le FDRN et l’Entreprise de Construction Costanzo ont uni leurs forces. Le 5 août 2001, ils écrivent au BIAO pour leur demander de libérer les fonds dus pour juin 2001, mais le BIAO leur répond par la négative. Le 30 août 2001, le FDRN et l’Entreprise de Construction Costanzo portent l’affaire devant la Haute Cour d’Imperia, afin d’obtenir une injonction contraignant le BIAO à libérer les fonds qui devaient être versés en juin, et à verser des dommages et intérêts pour les dommages subis. Ils soutiennent que la Décision 2001/49 de la Commission, tout comme le Règlement du Conseil 87/2001 à la suite desquels l’aide avait été suspendue, étaient illégaux. Le 10 septembre 2001, ayant entendu les plaidoiries des demandeurs, la Haute Cour d’Imperia soumet les questions suivantes à la Cour de Justice des Communautés Européennes en application de l’Article 234 :

1. Existe-t-il des circonstances, en matière de droit communautaire en vertu desquelles un tribunal national peut être empêché d’octroyer un dédommagement à des demandeurs qui ne sont ni destinataires de Décision de la commission 2001/49 du 1er juin 2001, ni expressément désignés dans le Règlement 87/2001 du 30 mai 2001, mais qui souhaitent néanmoins contester la validité de ces mesures? Plus particulièrement quelle est la position à l’égard de:

a) un Fond de Développement Régional désigné, en application d’un protocole d’accord entre la Commission Européenne et le Gouvernement Colinien, en qualité d’administrateur de fonds disponibles, mais dont les paiements ont été suspendus par application combinée de la Décision de la Commission 2001/49 et du Règlement du Conseil 87/2001?

b) une entreprise ayant passé un contrat avec ce même Fond de Développement Régional, mais qui ne peut percevoir des paiements réguliers pour ses services par application combinée de la Décision de la Commission 2001/49 et du Règlement du Conseil 87/2001?

2. La Cour Européenne de Justice est-elle compétente pour interpréter les articles 1 et 7 de l’ACC de 1998, tels qu'approuvé par la Décision du Conseil 99/1430 du 30 juin 1999, passé entre la Communauté Européenne d’une part, et le Gouvernement de Colinia d’autre part, étant donné que l’ACC est un accord mixte ? Dans l’affirmative, l’article 1 peut-il être invoqué en toute circonstance au soutien de la décision de suspension de l’ACC et de l’interruption de l’aide autorisée par la Commission, dont le paiement avait été prévu par l’article 7 de l’ACC?

3. La Décision 2001/49 de la Commission et/ou le Règlement du Conseil 87/2001 sont-ils illégaux pour violation des principes de proportionnalité et/ou d’attente légitime ou pour toute autre raison?

4. Un tribunal national est-il obligé d’enjoindre au BIAO de libérer les fonds consignés si le Règlement du Conseil 87/2001 et/ou la Décision de la Commission 87/2001 sont illégaux? Dans l’affirmative, existe-t-il des circonstances, en matière de droit communautaire en vertu desquelles, un tribunal national peut se voir obligé d’accorder des dédommagements pour toute perte supplémentaire liée à la promulgation de ces mesures (illégales)?

* * *
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ARGUMENTATION

Question 1

Il n’existe aucune circonstance en matière de droit communautaire qui pourrait justifier l’empêchement de la Haute Cour d’Impéria d’octroyer un dédommagement au Fond de Développement Régional de Nirvana (ci-après FDRN) et à l’Entreprise de Construction Costanzo (ci-après Costanzo).

En effet, il n’y a pas d’empêchement pour forclusion d’introduire un renvoi au titre préjudiciel au sens de l’article 234 alinéa 1b du traité CE car les requérants ne sont pas directement et individuellement concernés par le Règlement du Conseil 87/2001 et la Décision de la Commission 2001/49 selon l’article 230 alinéa 4 du traité CE. Tout au moins le délai de recours de l’article 230 alinéa 5 du traité CE ne s’applique pas au renvoi à titre préjudiciel au sens de l’article 234 alinéa 1b du traité CE, lorsqu’il n’est pas évident qu’un recours en annulation au titre de l’article 230 alinéa 4 du traité CE soit admissible.
 En conséquence, malgré l’expiration du délai de l’article 230 alinéa 5 du traité CE, les requérants sont toujours recevables à faire valoir la nullité des mesures de manière incidente selon l’article 234 alinéa 1b du traité CE, car leur qualité pour agir n’a pas été évidente. 

La Cour de Justice des Communautés Européennes (ci-après la Cour) a déclaré dans l’affaire TWD Textilwerke Deggendorf c/ Bundesminister für Wirtschaft 
, qu’une juridiction nationale est liée par une mesure communautaire lorsque celle-ci n’a pas été attaquée au moyen d’un recours en annulation dans le délai d’action légale de l’article 230 alinéa 5 du traité CE. Cela a pour conséquence la forclusion impérative du recours en annulation pour toutes les personnes dont la qualité pour agir selon l’article 230 alinéa 4 du traité CE est considérée par la Cour comme indubitablement existante.
 Les personnes qui, comme les requérants dans le cas parvenu, ne possèdent pas indubitablement qualité pour agir peuvent donc, malgré l’absence de recours en annulation, contester une décision communautaire devant un tribunal national au titre de l’article 234 alinéa 1b du traité CE.
 La possibilité d’un contrôle incident doit être garantie non seulement quand la qualité pour agir est exclue, mais bien plus, dès lors que des doutes existent à ce sujet. Ceci découle du principe de protection juridique énoncé aux articles 234 et 241 du traité CE.

A. Concernant le Fond de Développement Régional de Nirvana (FDRN)

I. La Décision de la Commission 2001/49

Concernant la Décision de la Commission 2001/49, le FDRN n’est pas forclos à introduire un recours en annulation devant la Haute Cour d’Impéria, car sa qualité pour agir n’est pas suffisamment évidente selon l’article 230 alinéa 4 du traité CE. Le gouvernement de Colinia, et non le FDRN, est explicitement désigné comme destinataire de la Décision 2001/49. Même si le FDRN était directement et individuellement concerné par la décision, il n’est pas évident qu’il avait le droit de former un recours en annulation selon l’article 230 alinéa 4 du traité CE devant la Cour.

Le droit de l’Union Européenne est un ordre juridique étranger pour tous les pays tiers. Il n’est donc pas concevable d’attendre d’une division d’un pays tiers, comme le FDRN, qu’elle ait connaissance de cet ordre juridique et notamment de sa possibilité d’introduire un recours en annulation. Elle ne peut être capable d’apprécier si elle est personnellement, directement et individuellement concernée par un acte communautaire car il s’agit d’une situation juridique très complexe. En l’espèce, il n’était pas suffisamment évident pour le FDRN qu’il pouvait former un recours en annulation selon l’article 230  alinéa 4 du traité CE.

II. Le Règlement du Conseil 87/2001

En ce qui concerne le Règlement du Conseil 87/2001, le FDRN n’est pas non plus forclos à former un recours en annulation devant la Haute Cour d’Impéria, car il n’est pas suffisamment évident qu’il ait qualité pour agir selon l’article 230 alinéa 4 du traité CE.

Selon la jurisprudence antérieure de la Cour, il importait tout d’abord de constater s’il s’agissait dans le cas introduit, d’une décision sous l’apparence d’un règlement.
 La Cour distinguait entre le fait que la mesure avait une portée générale et le fait que le requérant était individuellement et directement concerné par l’acte. Dans le cas où le règlement avait une portée générale, le recours n’était pas admissible.

Dans l’affaire Codorniu c/ Conseil
, la Cour a tout de suite examiné si le requérant était individuellement et directement concerné par le règlement et a déclaré qu’il est suffisant pour la recevabilité qu’un recours, que le requérant soit individuellement et directement concerné par la mesure.

En l’espèce, en raison des motifs susmentionnés (supra A)I)), le FDRN n’est pas non plus forclos à introduire un recours en annulation devant la Haute Cour d’Impéria.

B. Concernant l’Entreprise de Construction Costanzo (Costanzo)

I. La Décision de la Commission 2001/49

Concernant la Décision de la Commission 2001/49, Costanzo n’a pas, selon l’article 230 alinéa 4 du traité CE, qualité pour agir. Costanzo n'est, en effet, ni destinataire de la décision – celui-ci est explicitement le gouvernement de Colinia –, ni directement et individuellement concernée par cette décision.

Etant donné que la décision attaquée doit désavantager le requérant ipso facto et que la simple possibilité d’une atteinte ne suffit pas, même si d’autres circonstances s’y ajoutent
, il convient de constater que Costanzo n’est pas directement concernée par cette mesure. Costanzo n’est pas touchée ipso facto par la décision de suspension du droit à toute forme d’aide pour l’établissement d'Universités de Gestion Hôtelière (ci-après UGHs) que la Commission a adressée au gouvernement de Colinia. Même si la suspension du projet de construction des UGHs par le FDRN a engendré des pertes financières considérables pour Costanzo, ceci n’exclut pas la possibilité pour le FDRN de payer Costanzo pour son travail par d’autres moyens financiers. 

II. Le Règlement du Conseil 87/2001 

En ce qui concerne le Règlement du Conseil 87/2001, Costanzo n’est pas forclos à introduire un recours en annulation devant la Haute Cour d’Impéria puisque Costanzo n’est pas concernée directement par le règlement, car il ne la touche pas ipso facto (compare supra B)I)).
Question 2

A. Incompétence de la Cour pour interpréter les articles 1 et 7 de l'ACC

La Cour n’est pas compétente pour interpréter les articles 1 et 7 de l'ACC.

Dans l'arrêt Demirel c/ Ville de Schwäbisch Gmünd
, la Cour se reconnaît une compétence pour interpréter un accord mixte lorsqu’il règle un domaine dans lequel la Communauté a une compétence législative. Or, en l’espèce, la Cour n’est pas compétente pour la conclusion des articles 1 et 7 de l'ACC. 

I. Concernant l’article 7 de l'ACC

La Cour n’est pas compétente pour interpréter l’article 7 de l'ACC car la Communauté n’avait pas de compétence législative pour la rédaction d’une clause en matière de tourisme et d’éducation.

1. Principe de subsidiarité

En application du principe de subsidiarité énoncé à l’article 5 alinéa 2 du traité CE, la compétence législative est détenue avant tout par les Etats membres. Hormis les domaines expressément nommés par le traité CE, la compétence de la Communauté est ainsi subsidiaire à celle des Etats membres et limitée aux mesures dont les effets touchent l’ensemble de la Communauté.

2. Clause sur le tourisme

L’article 7 de l'ACC règle explicitement et exclusivement la promotion du tourisme dans Colinia. Il s’agit donc non pas d’une clause de coopération mais de tourisme. Dans ce domaine les Etats membres disposent d’une compétence exclusive. En effet, ni l’article 181, ni les articles 3u et 308 du traité CE ne constituent un fondement adéquat et suffisant pour la conclusion d’une disposition relevant du domaine du tourisme par la Communauté.

D’après le principe de subsidiarité, la Communauté ne dispose d'aucune compétence législative concernant l’article 7 de l'ACC.

a. Sur l’article 181 du traité CE

L’article 181 alinéa 1 du traité CE réglant le travail en commun de la Communauté et des Etats membres en matière de coopération et d’aide au développement avec des pays tiers ne peut être invoqué pour fonder la compétence législative de la Communauté en matière de tourisme.

En effet, comme précédemment énoncé, l’article 7 de l'ACC n’est pas une clause de coopération mais de tourisme. Il est par ailleurs impossible de soutenir que cette clause reposerait sur l’article 181 du traité CE sous prétexte qu’elle constituerait soit une mesure accessoire à l'objectif principal de coopération de l'ACC, soit une simple déclaration d'intention des parties. L’importance accordée au tourisme par le foisonnement de détails et par la spécificité des mesures énoncées aux alinéas a), b), c) illustre clairement la volonté des parties de faire du tourisme un objectif distinct, séparable de l'objectif principal de la coopération au développement. Cette disposition constitue le fondement pour l'adoption ultérieure de mesures précises, en particulier de mesures normatives, pour mettre en oeuvre les objectifs de coopération de l’ACC. L’article 7 de l'ACC réglant la promotion du tourisme requiert donc une base juridique distincte de l’article 181 du traité CE.

b. Sur les articles 3u et 308 du traité CE

La compétence de la communauté en matière de tourisme ne saurait pas non plus être fondée sur les articles 3u et 308 du traité CE.

L’article 308 du traité CE octroie à la Communauté compétence uniquement lorsque la matière litigieuse entre dans les objectifs de la Communauté, mais que le traité CE ne contient pas de disposition spécifique quant aux moyens d’action. Le tourisme fait partie des objectifs communautaires car il est énoncé avec les domaines de l’énergie, de la protection des catastrophes à l’article 3u du traité CE. Cependant, cet article ne saurait, en l’espèce, conférer à la Communauté compétence pour régler des questions dans le domaine du tourisme car Colinia est un pays tiers. En effet, l’article 3u du traité CE fait référence au tourisme uniquement à l’intérieur du marché commun. Le champ d’action de la Communauté dans la prise d’éventuelles mesures communautaire dans le domaine du  tourisme se limite aux Etats membres. Elle n’est pas légitimée à prendre des mesures obligeant des pays tiers.

Etant donné que la promotion du tourisme dans Colinia ne fait pas partie des objectifs communautaires, l’article 308 du traité CE ne peut constituer une base juridique pour la conclusion de l’article 7 de l'ACC. Un recours à l’article 308 du traité CE n’est donc pas recevable.

3. Clause sur l'éducation

A titre subsidiaire, il convient encore de préciser qu’à défaut de qualification de clause de tourisme, l’article 7 de l'ACC peut être qualifié de clause sur l'éducation en raison des dispositions contenues à l’alinéa 2 de l’article 7 de l’ACC qui prévoient l'établissement d’UGHs.

Dans cette hypothèse, ni l’article 179 alinéa 1, ni les articles 149 alinéa 3 et 150 alinéa 3 du traité CE ne confèrent compétence à la Communauté pour la conclusion de l’article 7 de l'ACC.

a. Sur l’article 179 du traité CE

L’article 179 du traité CE donne compétence à la Communauté pour réaliser les objectifs énoncés à l’article 177 du traité CE, lesquels ne prévoient pas le domaine de l'éducation. La conclusion de l’article 7 de l'ACC n’a pu être adoptée sur le fondement de l’article 179 du traité CE.

b. Sur les articles 149 alinéa 3 et 150 alinéa 3 du traité CE 

La compétence législative de la Communauté en matière d'éducation ne découle pas non plus des articles 149 alinéa 3 et 150 alinéa 3 du traité CE touchant à la formation générale et professionnelle de la jeunesse. En effet, le contenu des enseignements et l'organisation du système éducatif demeure régi par les décisions internes des Etats membres que la Communauté doit respecter. Elle ne dispose donc pas d'un pouvoir législatif en cette matière.

Que l’on considère l’article 7 de l'ACC comme une clause sur le tourisme ou à défaut, comme une clause sur l'éducation, il convient de reconnaître que la Communauté n’a donc faute de compétence législative dans ces domaines aucun pouvoir d'interprétation concernant la disposition litigieuse.

II. Concernant l’article 1 de l'ACC

La Cour n’a pas non plus compétence pour interpréter l’article 1 de l'ACC car la Communauté n’avait pas de compétence législative pour la rédaction d’une clause sur le respect des droits fondamentaux.

1. Nécessité d’une base légale

Le fait que les droits fondamentaux en tant que principes généraux s'imposent dans l’ordre juridique communautaire ne permet pas de conclure que la Communauté détient la compétence pour adopter des mesures dans ce domaine. Les références aux droits fondamentaux dans le préambule de l'Acte Unique Européen, dans le préambule et dans certains articles du traité sur l'Union Européenne ainsi que dans la Charte Européenne des Droits de l’Homme sont uniquement de nature programmatique; elles définissent un objectif général mais n'octroient pas à la Communauté des pouvoirs d’action spécifiques.

Une base légale est nécessaire, laquelle manque en l’espèce puisque ni l’article 181, ni l’article 234 lit. b du traité CE ne peuvent être invoqués.

2. Défaut de base légale

a. Sur l’article 181 alinéa 1 et 177 du traité de CE

L’article 181 alinéa 1 du traité CE donnant compétence à la Communauté en matière d'aide au développement et l’article 177 du traité CE fixant les objets de cette action ne constituent pas une base juridique suffisante pour la conclusion de l’article 1 de l'ACC sur les droits fondamentaux.

L’article 181 du traité CE constitue une base juridique suffisante pour la conclusion d'un accord de coopération uniquement lorsque le respect des Droits de l’Homme est prévu comme un objectif général de cet accord, mais pas comme une clause sur les Droits de l´Homme.
 Or, s'agissant de l’article 1 de l'ACC il y a lieu de constater qu’il ne s’agit pas d'un simple objectif général, mais bien plus d’une véritable clause sur le respect des droits fondamentaux renfermant un objectif distinct de l'objectif de coopération de l'ACC. En effet, l’énonciation à son article 1er, alinéa 1, que «Le respect des Droits de l’Homme....constitue un élément essentiel du présent Accord» va au-delà du simple objectif général d'aide au développement. Cela en fait un objectif propre qui laisse supposer que la Communauté puisse recourir à des moyens d’action déterminés pour lesquels l’article 181 du traité CE ne saurait constituer une base légale adéquate.

A titre subsidiaire, il convient de souligner que l'absence de compétence d'interprétation ressort aussi explicitement de l’article 234 lit. b du traité CE.

b. Sur l’article 234 lit. b du traité CE

L'absence de compétence d'interprétation ressort tout d’abord de l’article 234 lit b du traité CE selon lequel la Cour est compétente pour interpréter les actes des institutions communautaires. Or, la conclusion de l'ACC ne représente pas un acte d’une institution communautaire.

En effet, lors de la conclusion d'un accord avec un pays tiers la Communauté elle-même et non le Conseil est partie à l’accord.
 On ne peut alors attribuer cet acte à celui d’une institution communautaire au sens de l’article 177, alinéa 2 du traité CE.

La Cour ne dispose donc d’aucune compétence pour interpréter les articles 1 et 7 de l'ACC.

B. Insuffisance de l’article 1 de l'ACC pour fonder la décision de suspension

A supposer que la Cour dispose d’une compétence d'interprétation, une violation de l’article 1 de l'ACC ne peut pas être invoquée en toute circonstance au soutien de la décision de suspension de l'ACC et de l'interruption de l'aide autorisée par la Commission.

La suspension de l'ACC ne peut être basée que sur une clause fixant explicitement et clairement les conditions donnant droit à la Communauté de suspendre l'exécution de l’Accord.

Depuis Mai 1992, les accords de coopération conclus entre la Communauté et des pays tiers contiennent en effet systématiquement une clause supplémentaire à la clause sur les principes fondamentaux qui permet une réaction immédiate face à une violation de l’Accord. Cette clause permet soit la suspension immédiate intégrale ou partielle de l’accord (Clause baltique), soit la prise de mesures adéquates à la suite d’une procédure de consultation pour non exécution de l’accord (Clause bulgare).
 La Commission a, de plus, par communication en date du 23.05.1995
 explicitement précisé que tout nouvel accord de coopération avec un pays tiers devait contenir une clause sur les principes fondamentaux avec une définition des éléments essentiels et une clause dite de «non-exécution» fixant les conséquences d’une non-exécution de l’accord.

Or, l’article 1 de l'ACC contient seulement dans son alinéa 1 une clause sur les éléments essentiels, mais aucune clause de «non-exécution». 

L'insertion d’une telle clause est devenue une pratique systématique lors de la conclusion d’accord avec des pays tiers.
 Employée sans clause de «non-exécution», elle constitue une simple réaffirmation réciproque des principes et des valeurs partagés pendant la coopération au développement. 

Ceci confère à l’article 1 de l’ACC un caractère purement déclaratoire et ne saurait en aucun cas lui donner la valeur d’une base légale autorisant la suspension de l'exécution de l’accord en cas de violation de ces principes.

Question 3

La Décision de la Commission 2001/49 et le Règlement du Conseil 87/2001 sont illégaux pour violation des principes de proportionnalité, de la confiance légitime et pour vice de forme.

A. Violation du principe général de proportionnalité

La Décision de la Commission 2001/49 et le Règlement du Conseil 87/2001 sont illégaux pour violation du principe général de proportionnalité.

I. Contenu du principe

Selon la jurisprudence de la Cour, ce principe exige que les mesures communautaires ne dépassent pas les limites de ce qui est approprié et nécessaire pour atteindre le but recherché, étant donné que lorsqu'un choix s'offre entre plusieurs mesures appropriées, il convient de recourir à la moins contraignante et que les charges imposées ne doivent pas être démesurées par rapport aux buts visés.

II. Portée du contrôle 

En l’espèce, la Cour exerce un plein contrôle du respect du principe de proportionnalité.

En effet, le contrôle de la Cour s'effectue uniquement de façon restreinte lorsque les organes communautaires jouissent d'un large pouvoir d'appréciation. Ceci est le cas lorsqu'ils adoptent une mesure relevant d'un domaine économique complexe et que seuls les acteurs communautaires sont en mesure de mesurer les effets des mesures prises, lesquels demeurent souvent très incertains.
 L'appréciation de la justesse d’une telle décision ne relève alors pas de la compétence de la Cour.

Or, la suspension de l'ACC par le Règlement et de l'aide financière par la Commission ne constituent pas des mesures à caractère économique complexe dont les conséquences ne pourraient être appréciées que par le Conseil et la Commission. Au contraire, les conséquences pratiques à savoir l'interruption des travaux de construction aux dépends du secteur privé sont facilement prévisibles.

De plus, ces mesures ont engendré directement des difficultés financières de l'Entreprise privée Costanzo et ont donc fortement porté atteinte à la liberté d’action et à la propriété des citoyens de Colinia. L'intensité de l'atteinte à cette liberté justifie un contrôle approfondi par la Cour de la nécessité des mesures ordonnées.

III. Des mesures trop radicales

La Décision de la Commission 2001/49 et le Règlement du Conseil 87/2001 sont entachés d’une erreur d'appréciation, car ils ne sont pas nécessaires pour faire respecter les principes fondamentaux de l’article 1 de l'ACC par le gouvernement de Colinia, étant donné que la Commission et le Conseil auraient pu recourir à des mesures tout aussi appropriées mais moins contraignantes.

En application des usages reconnus en droit international public, tels qu’ils le sont notamment selon la procédure de suspension de l’article 60 de la Convention de Vienne, la Communauté aurait dû avant toute décision engager des pourparlers avec le gouvernement de Colinia et essayer d'attirer son attention sur la violation de l’article 1 de l'ACC. A défaut, il aurait fallu lui accorder un délai raisonnable pour adopter des mesures législatives garantissant le respect des droits fondamentaux et aurait dû l'avertir des sanctions qui seraient prises en cas de non-exécution. Ces mesures pourraient constituer en la suspension d’une partie de l’Accord ou dans la diminution de l'aide financière.

La Commission a déclaré que les mesures adoptées dans de telles circonstances doivent être en accord avec la gravité de la violation de l’accord. 
 Elles doivent non seulement reposer sur des critères objectifs et adaptés, mais aussi tenir compte de la diversité des différentes situations pour ne pas couper tout dialogue avec le pays tiers. Lors de la prise de décision, il faut à tout pris éviter que les populations subissent les conséquences d’une faute du gouvernement. En l’espèce, l'atteinte au principe d'égalité de l’article 1 de l’ACC ne pouvait justifier la suspension immédiate de l'ACC et les pertes financières infligées à Costanzo. 

En application avec la communication de la Commission du 23.05.1995, la suspension de l'ACC ne devait avoir lieu qu'ultima ratio.

Il en résulte donc que la Décision de la Commission 2001/49 et le Règlement du Conseil 87/2001 excèdent les mesures appropriées et nécessaires pour garantir le respect des droits fondamentaux et violent le principe de proportionnalité.

IV. Des mesures inadaptées

A titre subsidiaire, il convient d'ajouter que la suspension de l'aide financière et de l'ACC est dans tous les cas inappropriée pour obtenir du gouvernement de Colinia le respect des principes fondamentaux. En effet, c’est avant tout la population de Colinia, notamment les entreprises du secteur privé et non le gouvernement du pays qui est touchée par les conséquences de mesures adoptées. Or, les citoyens de Colinia ne sauraient mettre en place une réforme législative annulant les réformes du Parti Fondamentaliste.

B. Violation du principe de protection de la confiance légitime

La Décision de la Commission 2001/49 et le Règlement du Conseil 87/2001 sont aussi illégaux pour violation du principe communautaire de protection de la confiance légitime.

En effet, le FDRN et Costanzo pouvaient légitimement s'attendre à ce que la Communauté continue à verser en juin 2001 la somme de 1,3 millions €.

Selon la jurisprudence de la Cour
, un opérateur peut invoquer le principe de la confiance légitime lorsqu'il a été incité par un acte de la Communauté à certains actes et que la perte postérieure d’une position juridique ou d'un intérêt acquis n’étaient pas pour lui prévisible lorsqu'il a pris l'engagement.

I. Concernant le FDRN

En l’espèce, en octroyant une aide annuelle de 2,6 millions € au FDRN, la Commission voulait encourager l'établissement rapide des UGHs par le gouvernement de Colinia. Elle a incité le FDRN à effectuer un appel d'offres en janvier 2001 lequel fut remporté par Costanzo qui s'engagea dans des travaux de construction.

En janvier 2001, le FDRN ne pouvait légitimement s'attendre à une suspension de l'aide financière et à une suspension de l'ACC.

Ceci ressort du protocole d’accord signé entre le gouvernement de Colinia et la Commission Européenne en décembre 1999 qui confirme de façon inconditionnelle que la somme de 1,3 millions € serait versée au Gouvernement de Colinia en juin et décembre de chaque année pendant 10 ans à partir de juin 2000. Les deux versements de 1,3 millions € au FDRN en juin et décembre 2000 ont attesté de cette décision et ont conduit à l'établissement d’une pratique communautaire.

II. Concernant l'Entreprise de Construction Costanzo

De même, lorsqu'en janvier 2001, Costanzo a remporté l’appel d'offres lancé par le FDRN pour la construction de la première UGH, elle n'ignorait pas que le projet reposait sur une initiative communautaire et donc que les fonds administrés par le FDRN provenaient en partie de la Communauté. Costanzo savait que le projet ne pouvait être mené à bien que grâce à ce soutien financier. A ce moment, elle pouvait alors légitimement croire que la Communauté pour laquelle la construction d'UGHs constituait une priorité verseraient les fonds nécessaires jusqu’à la complète réalisation du projet. Elle n’avait aucune raison de penser que l'aide financière ne durerait qu’un an.

La confiance du FDRN et Costanzo dans le maintien de l'aide communautaire jusqu'en 2010 n’est pas, non plus, remise en question par l’Accord Interne fixant les versement de juin et décembre 2000 et juin 2001 et stipulant qu’une extension de l’Accord serait examinée en juin 2001. Il s’agit en effet d'un accord purement «interne» conclu entre les Etats membres dont le FDRN et Costanzo n’ont pas eu connaissance.

C. Incompétence du Conseil

Le Règlement du Conseil 87/2001 suspendant l’Accord de Coopération est illégal pour vice de procédure. En effet, s'agissant d'un accord mixte, il incombe aux Etats membres et à la Communauté de travailler ensemble à la procédure. La participation des Etats membres à la décision de suspension de l'ACC était ainsi requise et irremplaçable.
 Or, le Règlement du Conseil 87/2001 a été adopté par le Conseil des Ministres après débats au Parlement Européen, consultation du Comité des Droits de l’Homme du Parlement d'Impéria mais sans participation aucune des Etats membres.

Le Règlement du Conseil 87/2001 est entaché d'un vice de forme et est pour cette raison illégal.

Question 4
A. Obligation de libérer les fonds

Un tribunal national est obligé d’enjoindre au Bureau Impérian pour les Aides Outremer (ci-après BIAO) de libérer les fonds octroyés sur la base de l’ACC et du protocole d’accord si le Règlement du Conseil 87/2001 et la Décision de la Commission 2001/49 ont été reconnus illégaux par la Cour. 

Un tribunal national tel la Haute Cour d’Impéria est compétent pour enjoindre au BIAO de libérer les fonds consignés car l’ACC et le protocole d’accord sont partie intégrante de l’ordre juridique des Etats membres. Cela résulte du fait que la compétence législative est détenue par les Etats membres (voir supra Question 2)A)I)1)). 

Dans son jugement la Haute Cour d’Impéria est liée à la déclaration d’illégalité et ne peut plus appliquer la mesure communautaire concernée.
 En l’espèce, le Règlement 87/2001 et la Décision 2001/49 sont illégaux et ne sont donc plus applicables.

Ceci rend caduc la suspension de l’ACC et de toute forme d’aide pour l’établissement d’UGHs et conduit à un rétablissement de la situation antérieure. Dans la situation antérieure, les requérants avaient droit au versement de la somme de 1,3 millions € par le BIAO, responsable en application de l’Accord Interne conclu entre les Etats membres de l’administration des fonds, car l’ACC et le protocole d’accord ont un effet direct envers les requérants.

En effet, l’ACC avec le protocole d’accord est un accord de droit international public dont les dispositions doivent être considérées comme étant d’application directe lorsque, eu égard à aux termes ainsi qu’à l’objet et à la nature de l’accord, elles comportent une obligation claire et précise, qui n’est subordonnée, dans son exécution ou dans ses effets, à l’intervention d’aucun acte ultérieur.

Le protocole d’accord signé entre la Commission Européenne et le gouvernement de Colinia a concrétisé l’ACC en explicitant que la somme de 1,3 millions € serait versée au Gouvernement de Colinia en juin et décembre de chaque année. Ils prévoient de plus, précisément et clairement que l’aide financière vise à établir des UGHs post-universitaires. De par ce fait, l’ACC et le protocole d’accord doivent être vu comme un ensemble dont l’exécution oblige le BIAO à verser lesdites sommes au FDRN. 

La volonté des parties contractantes ainsi que l’objectif poursuivi par l’ACC et le protocole d’accord étaient que l’établissement des UGH soit traité en priorité, et que le FDRN soit le récipiendaire direct de l’aide financière qui a été prévue pour le financement des constructions d’UGHs à Colinia.

De plus, le FDRN ne pouvait construire lui-même les UGHs car il est uniquement une entité administrative de Colinia, chargé d’organiser l’établissement des UGHs et de recevoir les fonds de la Communauté. Selon l’ACC et le protocole d’accord, il devait s’adresser à une entreprise de construction, en l’espèce Costanzo, pour la réalisation des UGHs.

L’ACC et le protocole d’accord ont donc un effet direct envers le FDRN et Costanzo. La Haute Cour d’Impéria est alors obligée d’enjoindre au BIAO de libérer les fonds consignés.

B. Obligation d’octroyer des dédommagements

Un tribunal national est contraint d'accorder des dédommagements lorsque le dommage a été engendré par la décision d’une institution nationale en exécution d’une mesure communautaire illégale, car dans ce cas, c’est avant tout le tribunal national et non la Cour qui est compétent pour connaître d'un recours en indemnité.

I. Décision imputable au BIAO dans le cadre de la coopération interne

En effet, un recours en indemnité introduit en vertu des articles 235 et 288, alinéa 2 du traité CE et basé sur un comportement de la Commission se situant dans le cadre de la coopération interne entre celle-ci et les organismes nationaux chargés d'appliquer la réglementation communautaire est en principe irrecevable. Cette coopération ne saurait engager la responsabilité de la Communauté envers les particuliers lorsque la décision faisant grief n’a pas été prise par la Commission, mais par un organisme national agissant pour entériner une réglementation communautaire. La décision émane alors d'un organisme national et ne peut être imputable à une institution communautaire.

1. Décision 2001/49

En l’espèce, la Décision 2001/49 de la Commission suspendant le droit à toute forme d'aide pour l'établissement d'UGHs concernait uniquement les rapports internes entre la Commission et le BIAO lequel est une institution nationale d'Impéria. S'il est vrai que cette décision a incité le BIAO à refuser de libérer les fonds pour juin 2001, il n’en reste pas moins que le pouvoir de décision restait au BIAO, car en application de l'Accord Interne, il avait seul la responsabilité d'administrer les fonds versés par la Commission.  La Décision de la Commission n’a ainsi pas eu pour objet et ne pouvait avoir pour effet, de donner au BIAO l'instruction de prendre la décision de suspension de versement qui est à l’origine du préjudice invoqué.

2. Avis du haut fonctionnaire

Ce n’est pas non plus la lettre du haut fonctionnaire de la Commission de consigner les sommes non versées qui peut être considérée comme faisant grief au FDRN et à Costanzo. Cet écrit ne pouvait avoir un caractère normatif puisqu'il «avisait» seulement le BIAO de consigner les sommes non versées. Il ne constituait qu’une déclaration et une communication d'information non obligatoire en tant que telle pour le BIAO puisque cet organisme applique le droit communautaire sous sa propre responsabilité.

3. Décision nationale du BIAO

Concernant la décision de refus du BIAO de libérer les fonds dus pour juin 2001, il s’agit d’une mesure nationale et seules les juridictions d'Impéria sont compétentes pour apprécier une indemnisation résultant de leur invalidité. Cette mesure a, en effet, été prise par le BIAO seul, dans le cadre de la coopération interne avec la Commission et dans le but d‘entériner la prise de position exprimée dans la Décision 2001/49 de suspendre le versement. 

II. Principe de subsidiarité

De plus, il convient de rappeler qu'en respect du principe de subsidiarité, le contrôle de l’action administrative des Etats membres dans l’application du droit communautaire appartient en premier lieu aux juridictions nationales, sans préjudice de la possibilité pour celles-ci de poser des questions préjudicielles à la Cour en vertu de l’article 234 du traité CE.

Un recours devant la Cour est dès lors recevable uniquement après épuisement des voies de recours nationales ou lorsque l'indemnisation accordée par les juridictions nationales apparaît insuffisante ou impossible.

En l’espèce, il n’est pas possible de prétendre qu’un recours devant la Haute Cour d'Impéria serait inefficace. Le FDRN et Costanzo n’ont pas, non plus, épuisé les voies de recours internes. Il leur convient de saisir avant tout un tribunal national pour connaître de leur demande d'indemnités.

Etant donné que la décision de suspension est imputable uniquement au BIAO et qu’il n’est pas évident que les voies de recours nationales soient inefficaces, la Haute Cour d'Impéria peut être contrainte d'accorder des dédommagements au FDRN et à Costanzo.

SUMMARY OF ARGUMENTS
Question 1:

There are no circumstances, as a matter of European Community law, which could justify the preclusion of the Imperian National High Court from granting a remedy to the NRDF and to Costanzo.

The expiration of the two-month period prescribed by Art. 230 (5) EC does not prevent the NRDF or Costanzo from challenging the validity of Commission Decision 2001/49 and of Council Regulation 87/2001 pursuant to Art. 234 (1) b EC. As both have no standing under Art. 230 (4) EC or, at least, standing cannot be considered obvious, the expiration of the two-month period is insignificant. This conclusion is supported by the judgment of the Court in the Accrington Beef case.

Costanzo is not even directly concerned by the measures in question.

Question 2:

The Court has no jurisdiction to interpret Arts. 1 and 7 FCA. 

According to Demirel v. Stadt Schwäbisch Gmünd, the Court has jurisdiction to interpret provisions of a mixed agreement if this concerns a field wherein the Community possesses legislative powers. Under Art. 5 (2) EC, the legislative powers of the Community in areas which do not fall within one of its exclusive competences are subsidiary to those of the Member States.

Art. 7 FCA distinctly governs the promotion of tourism and education in Colinia. As neither Arts. 181, 3 (u), 308 EC with regard to the field of tourism nor Arts. 179, 149 (3), 150 (3) EC with regard to the field of education confer any competence on the Community, it does not possess any legislative power concerning Art. 7 FCA.

Art. 1 FCA is a clause regarding democratic principles and respect for Human Rights. As there is no legal basis in EC law from which Community competences in this field could derive, the Community has no legislative powers as to Art. 1 FCA either.

Anyway, even if the Court had jurisdiction to interpret Arts. 1 and 7 FCA, Art. 1 FCA would not support the suspension of the FCA and the disruption of aid since it is of merely declaratory nature and does not define the conditions on which the Community has a right to suspend the FCA.

Question 3:

Commission Decision 2001/49 and Council Regulation 87/2001 are invalid for breach of the principle of proportionality and the principle of legitimate expectations. Moreover, Council Regulation 87/2001 is invalid for lack of competence.

Both measures go beyond what is necessary to achieve their desired objective: there are measures which are less restrictive but equally effective. E.g., the Community could first have reminded the Colinian government of the serious consequences they would face if they did not desist from interfering with the human right of equal treatment.

Furthermore, Commission Decision 2001/49 and Council Regulation 87/2001 conflict with the applicants’ legitimate expectations of the payment of € 1.3 million. These expectations stem from the Commission’s intention to pay an annual amount of € 2.6 million to the NRDF for at least 10 years commencing in June 2000; this intention is expressed in the Memorandum of Understanding. 

Finally, Council Regulation 87/2001 is invalid for lack of competence because it suspends a mixed agreement without the participation of the Member States.

Question 4:

A national court is obliged to order the IOOA to release funds withheld if Commission Decision 2001/49 and Council Regulation 87/2001 are invalid. The Imperian National High Court is bound to the Court’s judgment that the measures in question are inapplicable. Consequently, the prior situation is restored including the applicant’s legitimate claim against the IOOA to the amount of € 1.3 million. This claim is based on the FCA and the Memorandum of Understanding, which have direct effect on the NRDF and Costanzo as they are integral parts of the Member States’ legal system. 

A national court is also obliged to award damages for additional loss to the NRDF and Costanzo. The refusal of the IOOA to release funds is the genuine decision of a national institution even if it implements an – invalid – Community measure. The Internal Agreement vested the IOOA with primary responsibility for administering funds. Hence, the IOOA could autonomously decide on whether or not to release funds. As neither Commission Decision 2001/49 nor the note of a senior Commission official could cast doubt on this autonomy, the withholding of funds, which is illegal due to the invalidity of Commission Decision 2001/49 and Council Regulation 87/2001, must be attributed to the IOOA. Therefore, only a national court is competent – and obliged – to award damages for additional loss to the NRDF and Costanzo.
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I. ARGUMENTATION

1. The first question 

The Imperian High Court raises the question of whether it may be precluded from granting a remedy to the applicants by European Community Law. The national court is, indeed, precluded from granting a remedy as the validity of Commission Decision 2001/49 (hereinafter: “the Decision”) and of Council Regulation 87/ 2001 (hereinafter: “the Regulation”) cannot be challenged any more owing to the definitive nature that must be ascribed to these measures now. 

It should be noted beforehand that the applicants failed to institute annulment proceedings under Art 230 (4) EC within the period of two months prescribed by Art 230 (5) EC. This period begins to run at the latest when the applicants gain knowledge of the measures they want to challenge. The applicants definitely knew about the measures in question when they brought an action to the Imperian High Court on 30 August 2001; by now, 15 November 2001, an action under Art 230 (4) EC has still not been filed. 

As the Court of Justice of the European Communities (hereinafter: “the Court”) has emphasized in its case-law, first of all in TWD Deggendorf
, there is no possibility to challenge the validity of Community measures under Art 234 EC when the applicant has failed to take legal action pursuant to Art 230 (4) EC within the period prescribed in Art 230 (5) EC although he/she was fully aware of the measure and could obviously have challenged it by means of a direct action
. Otherwise the applicant would be able to overcome the definitive nature, which, according to the principle of legal certainty, must be ascribed to a Community measure once the time-limit laid down by Art 230 (5) EC has expired
. If preliminary rulings were admissible notwithstanding the expiry of this time-limit, this would also damage the coherence of the system of remedies
.

In the present case, the applicants did not take legal action under Art 230 (4) EC although they could obviously have done so: there was no doubt that both applicants had locus standi in view of an annulment action under Art 230 (4) EC. 

a) No possibility for the Nirvana Regional Development Fund to challenge the measures

With regard to the Decision, it must be considered that the Nirvana Regional Development Fund (hereinafter “the Fund”), which is an arm of the Colinian Government, and the Government itself, which is the addressee of the Decision, form a legal unity. In consequence of this, not only the Government itself but also the Fund had locus standi. At any rate, the latter was directly and individually concerned by the measure within the meaning of Art 230 (4) EC since its close relationship to the Colinian Government is similar to the relationship between a parent and a subsidiary company. According to the case-law of the Court, such a relationship leads, providing that one of the societies is addressee of a decision, to its partner undertaking’s being directly and individually concerned
.

It was also obvious that the Fund had to initiate proceedings under Art 230 (4) EC. Admittedly, in TWD Deggendorf, the Court – inter alia – referred to the fact that the applicant company (“Textilwerke”) had expressly been informed about its right of action under Art 230 (4) EC
. However, this does not mean that, in the present case and in the future, the express information of the applicant is a pre-condition for the assumption of “obviousness” as to the right of action. Since the judgment in TWD Deggendorf has clearly outlined all the reasons that bring about the inadmissibility of an action pursuant to Art 234 EC under the relevant circumstances, there cannot be any doubt about the need to pursue an action under Art 230 EC any longer if – as in the present case – the applicants had locus standi under Art 230 (4) due to their evidently satisfying the criteria of direct and individual concern. 

The Regulation, in spite of its title (“regulation”) and regardless of the fact that it does not expressly mention the Fund, may be treated as a decision and can therefore be challenged under Art 230 (4) EC as well. In Codorniu
, the Court desisted from the stricter “abstract terminology” and “general application” test that had been applied as the only criterion distinguishing regulations and “disguised decisions” before
, and stated that, for the admissibility of an action under Art 230 (4) EC, it is sufficient that the relevant measure is of individual and direct concern to the applicant
. Since, by definition, regulations have direct effect
, direct concern can only exceptionally be called into question, viz only if the regulation depends on the exercise of discretion by a third party
. The suspension of the legal basis of the payments, the FCA, on 30 May 2001 left no discretion to the IOOA as to the question of whether it should transmit or withhold remaining Commission funds on 1 June 2001. The lack of discretion was reaffirmed by the advice of the senior Commission official on that day. Thus, the Fund is directly concerned by the Regulation.
With a view to determining whether the applicant is individually concerned by a regulation, the Court, in Codorniu
, referred to the Plaumann case
 and, accordingly, precisely to the criteria of individual concern by a decision established in that case. Consequently, a regulation - as well as a decision - is of individual concern if it affects the applicant on grounds of certain attributes which are peculiar to him or by reason of circumstances according to which he/she is differentiated from all other persons; the applicant must be distinguished individually just as in the case of the person addressed
. Meanwhile, the Court has partly desisted from the Plaumann test and applied a more liberal formula, first in Piraiki-Patraiki
. In the present case however, even the strict Plaumann test is satisfied: the Fund was the only institution which organized the construction of the first HMC and directly received financial aid concerning the project. From the Memorandum of Understanding between the Government of Colinia and the Commission follows that, for a minimum period of ten years, no other fund will be entrusted with the establishment of the HMCs. Hence, the disruption of aid brought about by the suspension of the legal basis of the payments is of direct concern to the Fund. 

Finally, the Fund’s standing under Art 230 (4) EC in view of the Regulation was obvious. As already mentioned above, the Court held in Codorniu that both types of measures - regulations and decisions - may be challenged under identical requirements
. The Fund could readily have recognized that it fulfilled these requirements also with regard to the Regulation. Furthermore, the undesirable consequences of the Regulation and the Decision result from their combined effect so that, to a person who knows about the existence of both measures, it must appear insufficient only to challenge the decision but not its legal basis.
b) No possibility for the Costanzo Construction Company to challenge the measures 

As to the Decision, direct and individual concern of the Costanzo Construction Company (hereinafter: “the Company”) cannot be called into question either. The Company is directly concerned despite the fact that the disruption of payments instructed by the Decision depended on its implementation by the Imperian Office for Overseas Aid (hereinafter: “the IOOA”), which had to transmit the finances to the Fund. If the application of a Community measure depends on its implementation by a third party, direct concern is excluded only in situations where it is actually left to the third party’s genuine discretion how to apply the measure
. Whether to transmit or withhold the remaining sum of € 1.3 million in June 2001 was not at the discretion of the IOOA as its responsibility was limited to administering and duly transferring the money. Thus, the IOOA was strictly bound by the suspension of the grant of all aid. The subsequent suspension of the HMC-project by the Fund does not constitute the implementation of the Decision by a Member State and, accordingly, does not interfere with the assumption of direct concern of the Company. In addition, the Fund was compelled to suspend the HMC-project without having any discretion as well since the granted aid constituted the pre-condition for the fulfilment of the contract concluded between the Fund and the Company and was the only means of payment: only half of the expected finances paid by Colinia were not sufficient and the Prosperian Government was not willing to re-open negotiations.

Furthermore, the Company is individually concerned in terms of the “certain attributes” rule. The Company is the one and only undertaking that won a contract to build the first HMC. In fact, there is no possibility for other undertakings to conclude a contract with the Fund since the latter was only entrusted with the establishment of the first HMC and the Member States restricted the payments to a sum of € 3.9 million. Under these circumstances, the Company has to be differentiated from all other persons and is distinguished individually as in the case of the person addressed.

The Company is directly and individually concerned also by the Regulation. As stated above, the effect on the Company of the Regulation does not depend on the exercise of discretion by a third party
, i.e. the IOOA. Although the Fund was compelled to suspend the whole project first, direct concern is not excluded: since the Regulation has the same legal consequences for the Company as the Decision, reference to the arguments presented in the context of the Decision may be made.

The Company is also individually concerned by the Regulation: its contents, i.e. the suspension of the FCA, which is the legal basis of the Community’s financial support, affect the Company in the same way as the Decision since, with a view to justifying the disruption of payments, the suspension of the FCA was the first necessary step. Finally, the right of action under Art. 234 (4) EC was obvious to the Company for the same reasons as named with regard to the Fund
.

In conclusion, neither the Fund nor the Company may challenge the validity of the relevant measures anymore.
2. The second question

a) Jurisdiction of the Court of Justice to interpret Arts 1 and 7 FCA

The Court has jurisdiction to interpret Art 1 and 7 FCA. 

Since the FCA is a mixed agreement that has been concluded by the Council pursuant to Art 181 (1) EC, the FCA is an act of one of the institutions of the Community within the meaning of Art 234 (1) (b) EC and its provisions form an integral part of the Community legal system. Accordingly, within the framework of this system, the Court has jurisdiction to give preliminary rulings concerning the interpretation of the FCA
. 

As follows from Demirel
, the Court has jurisdiction to interpret provisions of a mixed agreement in any case not concerning the exclusive powers of the Member States; i.e. if the Community has the power to conclude Arts 1 and 7 FCA, the Court has the power to interpret them. Applying the arguments of the Court in Portugal v Council
 to the present case, the legislative powers of the Community may derive from Title XX EC.

Art 1 FCA guarantees democratic principles and respect for human rights during the co-operation between the contracting parties. The preservation of these principles constitutes an essential element of the FCA and is one of its main objectives. While Art 6 FCA is rather generally concerned with the support of economic and institutional reforms and policies at a national and regional level, Art 7 FCA contains quite detailed provisions on the specific matter of tourism, which - in turn - is linked to economic co-operation. Art 12 FCA governs regional development in general. This shows that the co-operation provided for by the FCA is specified in terms that take particular account of the needs of a developing country and, thereby, furthers the pursuit of the objectives mentioned in Art 177 (1) EC. The “Needs Analysis” undertaken by the Commission has also demonstrated that Colinia is a developing country and the FCA, therefore, a development aid agreement based on Art 181 (1) EC. According to its wording, Art. 177 (2) requires the Community to take account of the objective of respect for human rights when it adopts measures in the field of development co-operation. Since that requirement is an essential element of the EC development policy, it is logical to mention it in the FCA. Art 1 (1) FCA is unmistakably directed to the pursuit of the objectives of development policy and a corollary of the requirements laid down in Art 177 (2) EC. The mere fact that Art 1 (1) FCA provides that respect for human rights and democratic principles constitutes an “essential element” of the FCA does not justify the conclusion that this provision goes beyond the objectives stated in Art 177 (2) EC. Art 1 FCA - which is headed “Essential Elements” - and the wording of the first paragraph of this provision confirm that the question of respect for human rights and democratic principles is not a specific field of co-operation. Therefore, Art 1 FCA can be based on Arts 181 (1) and 177 (2) EC and the Community had the power to conclude Art 1 FCA.

Art 7 FCA aims at developing the tourism industry of Colinia. This domain is, as found out by the Commission through its “Needs Analysis”, Colinia’s best potential basis for economic development. Therefore, tourism is of central importance to the development objectives because its promotion contributes to the economic and social development as well as to the fight against poverty in Colinia. Thus, Art 7 FCA definitely comes under the domain of development policy regulated by Art 177 EC. This conclusion is also supported by the fact that the objectives of Art 177 (1) EC are so broad that the measures which are necessary for their achievement may concern a variety of specific matters. This idea particularly applies to an agreement establishing the framework of development cooperation. Hence, Art 7 FCA is ancillary to the principal objectives of the FCA. Finally, even the wording (“agree to contribute to cooperation on tourism”) bears out the conclusion that Art 7 FCA establishes the framework of co-operation and, thereby, does not exceed the scope of Art 177 EC. Summing up, the obligations laid down in Art 7 FCA do not affect objectives distinct from those of development co-operation. The activities intended by Art 7 FCA, albeit general, are directly and clearly linked to co-operation in the sector of development and, in view of their ancillary nature, may be founded on the legal basis adopted for the conclusion of the FCA.

As already stated at the outset, it must therefore be held that Arts 1 and 7 FCA could validly be based on Art 181 (1) EC so that the Community had the power to conclude these provisions and, accordingly, the Court has the power to construe them.

b) The support of the suspension and the disruption of aid by Article 1 FCA

The Court must come to the conclusion that Art 1 FCA justifies a suspension of the FCA by the Community. 

Standard clauses of the same type have systematically been included by the EC in its agreements with third countries so as to offer the possibility to suspend or terminate the agreement due to disregard of human rights by the other contracting party
. The Court stated in Portugal v Council
 that a clause which declares these values to be essential elements of the agreement enables the parties to regard every serious infringement of human rights and democratic principles as a “violation of a provision essential to the accomplishment of the object or purpose of the Treaty” within the meaning of Art 60 (3) of the Vienna Convention on the Law of Treaties (hereinafter: “the Vienna Convention”) and, accordingly, as a legitimate reason for suspending the agreement
. It is irrelevant though whether the Community and Colinia are contracting parties to the Vienna Convention since the rules on suspension or termination as a consequence of the infringement of an international treaty have become part of customary international law
, which is binding on all subjects of international law – accordingly, on Colinia as well as on the EC
 – and has only been recited by the Vienna Convention. Besides, the fact that the FCA does not explicitly mention the possibility of suspension is insignificant, as every party to such an agreement would otherwise be obliged to adhere to the “pacta sunt servanda”-principle even where the worst treaty infringements occur. So-called separate suspension clauses, which are part of many international agreements struck by the Community, can be regarded as merely declaratory. 

The basic term of reference for the human rights clause in international agreements concluded by the EC is the Universal Declaration of Human Rights (hereinafter: “the Universal Declaration”) proclaimed by the UN General Assembly in 1948
. One may assume that the international obligations and commitments concerning respect for human rights referred to by Colinia, the EC and its Member States in Art 1 FCA include at the very least this Universal Declaration which reflects a human rights standard regarded as universal law that is recognized by all civilized nations and as customary international law
. The measures implemented by the Colinia Fundamentalist Party through their programme of radical reform seriously violate the equality of men and women declared in the Preamble and in Art 2 (1) of the Universal Declaration and reaffirmed by Art 1 FCA. Besides, banning women from the involvement in post-graduate education of any kind means discrimination as to the right to education proclaimed in Art 26 of the Universal Declaration; under Art 26, the only criterion of an admission to university is the concrete applicant’s personal abilities. Thus, a woman’s free choice of profession, which is proclaimed in Art 23, is indirectly affected as well. Furthermore, the prevention of women from serving as ministers in the government constitutes a breach of Arts 21 (1) and (2) of the Universal Declaration. If women may not serve as ministers, they are - in view of the access to this public office - disadvantaged compared to men and, again, cannot freely choose their profession. As a final consequence, Art 1 FCA supports the suspension of the FCA.

3. The third question

a) No breach of the principle of proportionality

Neither the Decision nor the Regulation is invalid for breach of the principle of proportionality now enshrined in Article 5 (3) EC.

To be deemed proportional the means employed by the relevant Community institutions have to be appropriate to their respective objective and may not go beyond what is necessary to achieve them
.

The principal objective of the measures in question is safeguard of human rights. By the suspension of the FCA and the denial of any further aid the Community has desisted from the co-operation with a country which violates the basic human right of equality of men and women and that of occupational liberty and, thereby, fails to observe its obligations under international law
. The disruption of co-operation is deployed in order to put political pressure on the Colinian Government. Since Colinia badly needs aid and co-operation, there may be good hope that the Colinian Government will reconsider its programme of radical reform. Therefore, the means used by the EC are generally suitable to attain the objective of protection of human rights.

At any rate, particularly in cases concerning the approximation of laws in view of the establishment of the common organization of the markets and the Common Agricultural Policy
, the Court pointed out that it will only interfere with the intentions of the other Community institutions where it can identify the manifest inappropriateness of the relevant measure and, accordingly, a clear and obvious infringement of the principle of proportionality. This idea is based on the Court’s accepting wide discretion of the relevant Community institutions and - especially - the Commission; this discretion - in turn - is justified by the institutions’ unmatched expertise in these areas of Community policy. In the present case, the Community measures admittedly belong to the distinct field of development policy but, with regard to measures concerning the relations with third countries of the Community and, accordingly, measures with a view to safeguarding human rights in such countries, the executive of the Community must have some discretion as to the choice of appropriate means. This discretion is required for the maintenance of flexibility which could be restricted too much if the Court reviewed every decision belonging to this area of Community policy. Under the circumstances, only in the case of a clear and obvious infringement of the principle of proportionality, judicial review is necessary. Yet, as shown above, the means employed both by the Regulation and the Decision were generally suitable to the achievement of the desired objectives.

Furthermore, the measures concerned were necessary for the achievement of these objectives. The Community would have gone beyond what is necessary if it had not only suspended but even cancelled the whole FCA. In fact, it could have done so under Art 60 of the Vienna Convention, which is acknowledged as customary international law
. Admittedly, the Community did neither warn Colinia before the suspension of the agreement nor deliver an ultimatum, but these means could not have been as successful as the immediate suspension of any cooperation. Colinia would not have been put under the same political pressure to question their policy seriously. Therefore, an eventual infringement remains in any case not clear and obvious enough to have the Court decide on this matter. 

b) No breach of the principle of legitimate expectations

Both the Decision and the Regulation are also not invalid for breach of the principle of legitimate expectations. 
As far as the Regulation is concerned, the crucial criterion, i.e. the existence of a situation that is created by the Community and can give rise to legitimate expectations
, is not fulfilled. Since the FCA does not contain detailed arrangements regarding the mode and the extent of the payments, Article 7 is too imprecise to constitute the basis of legitimate expectations.

To the extent that the Decision is affected, the Community has given assurances to the Colinian Government in the Memorandum of Understanding to pay the sum of € 1.3 million twice a year for at least ten years. These assurances concerned the implementation of the FCA. Furthermore, the Fund duly received the agreed sum in June and December 2000. Thus, at least for the Fund, there was a situation which could cause some expectations. Yet, these expectations of the Fund were not legitimate ones. The Court has shown in its case-law
 that a person may not invoke the principle of legitimate expectations where a manifest infringement of the rules in force has been committed. The Colinian Government has acted in breach of the FCA by violating human rights and, therefore, may not legitimately rely on the expectation that the Community would continue the implementation of the FCA without taking restrictive measures. The Fund - despite its local jurisdiction - constitutes a government authority to which the national government’s power of control must be assigned. Thus, the Fund cannot enjoy protection by the principle of legitimate expectations.

The Company cannot call upon the principle of legitimate expectations as well. Even if the Company had detailed knowledge of the mode of payment, their expectations did not concern the assurances given by the Community, but rather the solvency of the other party to the construction contract, i.e. the Fund. The fact that a contracting party - which is also distinct from the Community - has become insolvent constitutes a risk faced by every businessman and does therefore not amount to a sufficient basis of legitimate expectations. 

c) No other ground for invalidity

The last part of the question only points to the problem of whether the Community was competent to suspend the financial aid as well as the FCA. By issuing the Decision and the Regulation, the Community did not go beyond its powers. 

In general, the suspension of commitments by the Community on account of the infringement of a certain human rights clause by a third state may be based on that provision of the EC Treaty that is the legal basis for the human rights clause itself
, viz, in the present case, on Article 177 (2) EC. It follows from Arts 228 (2) EC and 179 (1) EC that the suspension of a development co-operation agreement has to be decided by the Council of Ministers of the EU by qualified majority; therefore, the Council was the competent Community institution to adopt the Regulation. 

Admittedly, it is not clear whether, in the present case, the Member States appropriately participated in the suspension of the FCA; in its Opinion 1/94, the Court demanded an homogeneous appearance of the Member States and the Community regarding the implementation of mixed agreements
. The Member States have to be involved whenever a mixed agreement is entirely suspended
 or a commitment falling within their sphere of competence is concerned
. 

However, since Art 7 FCA falls within the scope of development co-operation, which belongs to the sphere of Community competences and the engagement to fund the establishments of HMCs constitutes a commitment exclusively concerning the Community, it must still be concluded that the Regulation is valid
 - at least, as far as the suspension of the commitment under Art 7 FCA to fund the establishment of the HMCs is concerned. According to Article 7 FCA, the HMCs are to be funded equally by the EC and the Colinian Government, not by the Member States. In Parliament v Council
 where the Court dealt with the responsibility for the financing of the Lomé IV convention, it stated that, as regards mixed competences, it is up to both, Member States and Community, to choose the source and the mode of financing. In the Internal Agreement, the Member States have reaffirmed that funds should be released by the Commission and only administered a Member State authority. The Member States have therefore delegated the responsibility for the release of funds to the Community and, accordingly, do not have to participate in the suspension of aid. 

Finally, the Decision may be regarded as a measure implementing the Regulation and as based on this measure or, at least, on that part of it which is undoubtedly valid. Pursuant to the second item of Article 202 EC, the Council confers on the Commission, in the acts which the Council adopts, powers for the implementation of the rules which the Council lays down. Thus, the Community was competent to suspend the grant of aid and, accordingly, did not exceed its powers by issuing the Decision and the Regulation. Hence, there is no other ground for invalidity.

4. The fourth question

a) No release of funds withheld

Even if both measures, the Regulation and the Decision, were invalid, the national court would still not be obliged to order the IOOA to release funds withheld.

In SpA International Chemical Corporation
, the Court admittedly pointed out that a national court may not apply an act declared invalid. So, if the Regulation and the Decision were invalid, they would not be applicable anymore. Nonetheless, the applicants have no claim to the release of funds withheld. The only basis for their claim could be Art 7 FCA and the Memorandum of Understanding. Yet, Art 7 FCA and the Memorandum of Understanding do not constitute appropriate bases for a claim because the FCA is an international agreement which does not have direct effect on individuals like the Fund and the Company. According to Haegeman
, provisions of mixed agreements concluded with third countries under the Community’s sphere of competence may form an integral part of Community law, but they are directly effective upon individuals only on certain circumstances. As the Court has consistently held
, the criterion to be employed is whether a provision, with a view to its wording and the purpose and nature of the agreement itself, contains a clear and precise obligation which is not subject, in its implementation or effects, to the adoption of any subsequent measure.

In any case, Art 7 FCA is not sufficiently detailed to establish clear and precise obligations. The obligations laid down by this provision are too general. Art 7 does not prescribe in concrete terms the manner in which co-operation in the sector of tourism has to be implemented. Also the title of the FCA implies that the entire agreement only delivers the framework of co-operation, which has to be put in concrete terms by subsequent legal acts. Therefore, the FCA by itself does not have direct effect. The fact that the Memorandum of Understanding contains details about the implementation of Art 7 FCA cannot remedy the latter’s lack of direct effect. This results from the purpose of the Memorandum of Understanding, which serves as a guarantee of aid for the Colinian Government. It was not the intention of the parties to the Memorandum to establish rights of third persons. At this stage however, the Fund as well as the Company, have to be treated as third persons because they have not brought their actions before the national court on behalf of the Colinian Government. Formally, they are neither parties to the FCA nor to the Memorandum. Consequently, the requirements of direct effect are not fulfilled and the national court may not order the IOOA to release funds withheld even if the Regulation or the Decision were invalid.

b) No damages for additional loss

A national court will not be obliged to award damages for additional loss arising from the promulgation of the alledgedly invalid measures since the loss has been caused precisely by the Community institutions. 

Pursuant to Art 288 (2) EC, damages caused by the Community institutions or by its servants in the performance of their duties result in the liability of the EC and not in that of the Member States. Furthermore, Art 235 EC states that deciding on the Community’s non-contractual liability provided for in Art 288 (2) EC belongs to the sphere of the Court’s exclusive competences
. It is true that, in principle, the action for damages pursuant to Art 288 (2) EC has subordinate character in relation to a possible action before a national court
. Also, in the present case, the allegedly unlawful measures had to be implemented by a national authority (viz the IOOA). Nonetheless, the action for damages under Art 288 (2) EC is the only appropriate remedy.

In its case-law, the Court established the admissibility of an action for damages pursuant to Art 288 (2) EC and, accordingly, its own competence to award damages in cases where, though unlawful Community law had immediately been implemented by Member State authorities, the unlawfulness alleged in support of the claim for damages had to be regarded as issuing, not from a national body, but from the Community legislature
 or from acts of Community institutions
.

Under the circumstances, the contended unlawfulness cannot be attributed to the Member State authority
, i.e., in the present case, the IOOA. The present case can best be compared to Mulder, where the Community legislature failed to govern within a regulation concerning reference quantities for milk production the special situation of farmers who had entered into a non-marketing undertaking. The national authorities had no possibility to correct this mistake as the powers conferred on them by the regulation were not appropriate for dealing with cases involving that situation
, which the Community legislature should have considered. Accordingly, damages arising from the implementation of the Community measure by the national authorities were attributable to the Community legislature.

In the present case, no option different from the disruption of aid was available to the IOOA. The Regulation suspended the FCA and, thereby, the HMC-project provided for by Art 7 FCA. Hence, the disruption of financial aid for the establishment of HMCs on 1 June was the unavoidable consequence of the suspension of the FCA. Therefore, the contended unlawfulness of the Regulation and the Decision must be attributed to the Community legislature. This conclusion is confirmed by the more recent case-law of the Court with regard to the Community’s non-contractual liability
; there, the Court has desisted from its former rulings according to which the acts of the EC institutions could be considered the cause for damages only if they were legally binding on the national authorities
. Pursuant to this case-law, even an exertion of influence by the Community that is purely factual, e.g. in the form of a non-binding interpretation of Community law by the Commission, may lead to damages being awarded under Article 288 (2) EC
. The advice of the Senior Commission Official on 1 June 2001 – even if the Court did not hold that it was binding and could be based on the Regulation – constitutes at least such an exertion of influence that factually caused the disruption of aid by the IOOA and the rejection of the request of the Fund and the Company on 5 August 2001. Therefore, it is up to the Court to award damages and a national court may not decide on this matter.

II. RESUME

Question 1

Un tribunal national est forclos à introduire un recours. La Décision 2001/49 et le Règlement 87/2001 ne peuvent plus être, en raison de leur caractère définitif, contestés au sens de l’article 234 du traité CE. Comme la Cour l’a déclaré dans l’arrêt TWD Textilwerke Deggendorf, des mesures communautaires deviennent, après expiration du délai de l’article 230 al. 5 du traité CE, incontestables si elles n’ont pas été attaquées par un recours en annulation selon l’article 230 al. 4 du traité CE alors que la qualité pour agir selon l’article 230 al. 4 du traité CE était indubitablement existante. En ce qui concerne la Décision 2001/49, le FDRN avait évidemment, en tant que division du Gouvernement de Colinia, qualité pour agir comme une société mère a qualité pour agir pour ses filiales. Le FDRN avait aussi qualité pour agir en ce qui concerne le Règlement 87/2001, car il est directement et individuellement concerné par cette mesure. Il est, de plus, évident que l’Entreprise de Construction Costanzo était directement et individuellement concernée par ces deux mesures et avait donc aussi qualité pour agir.

Question 2

La Cour a compétence pour interpréter les articles 1 et 7 de l’ACC. Comme déclaré dans l’arrêt Demirel, la Cour peut interpréter toute clause qui n’est pas de la compétence législative exclusive des Etats membres. En l’espèce, la Communauté avait compétence pour conclure les articles 1 et 7 de l’ACC selon l’article 181 al. 1 du traité CE.

En effet, l’article 1 de l’ACC est une clause sur les droits de l’homme basé sur l’article 177 al. 2 du traité CE. L’article 7 de l’ACC contribue aussi à la réalisation des objectifs définis à l’article 177 paragraphe 1 du traité CE bien qu’il favorise les programmes économiques et éducatifs. Ceci est nécessaire tant pour promouvoir le développement social et économique, que pour combattre la pauvreté dans Colinia. De plus, l’article 7 n’est qu’une clause accessoire, qui n‘est pas séparable de l’objectif premier de la coopération, mais en est complémentaire.

La violation de l’article 1 de l´ACC justifie la suspension de l´ACC. Les clauses sur les Droits de l’Homme sont systématiquement insérées dans les accords entre la Communauté et les pays tiers afin de suspendre ou de résilier un accord international lorsque le pays tiers viole ladite clause. En effet, comme mentionné dans l’arrêt Portugal c/ Conseil, une clause constitutant un élément essentiel permet, selon l’article 60 de la Convention de Vienne, la suspension d’un accord pour toute violation des principes démocratiques et des Droits de l’Homme.

En l’espèce, Colinia a violé, lors des réformes radicales qui ont été effectuées, le principe fondamental d’égalité énoncé dans le préambule et à l’article 2 paragraphe 1 de la Déclaration Universelle des Droits de l’Homme ainsi que les principes d’éducation et du libre choix professionnel énoncé aux articles 26 et 21 de la Déclaration Universelle. Ceci justifie la suspension de l’ACC.

Question 3

Ni la Décision 2001/49, ni le Règlement du Conseil 87/2001 sont illégaux pour violation du principe de proportionnalité. Ces deux mesures sont adaptées et nécessaires pour garantir le respect des Droits de l’Homme car elles font pression sur le gouvernement de Colinia. Dans tous les cas, elles ne sont pas manifestement inappropriées. Ce critère est utilisé lorsque les institutions communautaires disposent d’un pouvoir d’appréciation. En l’espèce, s’agissant d’une matière de développement économique, la Communauté a besoin d’un large pouvoir d’appréciation pour agir en accord avec la situation. Ces mesures ne sont pas, non plus, illégales pour violation du principe de la confiance légitime car le FDRN et Costanzo ne pouvaient, sur la base de l’ACC et du protocole d’accord, légitimement s’attendre à bénéficier en juin 2001 d’une aide financière.

Le Règlement n’est pas non plus illégal pour vice de forme. Les Etats membres, bien que signataires de l’ACC, n’ont certes pas participé à la Décision de suspension de l’ACC, mais la Communauté avait compétence pour assurer seule le respect des droits fondamentaux de l’article 7 de l’ACC car le financement du projet était d’origine communautaire. 

Question 4

En cas d’illégalité du Règlement du Conseil 87/2001 et de la Décision de la Commission 2001/49, un tribunal national n’a pas compétence d’enjoindre au BIAO de libérer les fonds consignés. La déclaration d’illégalité d’un acte communautaire par la Cour conduit à la restauration de la situation juridique antérieure. Les requérants n’ont jamais acquis le droit de revendiquer le versement des fonds. En effet, ils ne pouvaient, en tant que personnes de droit privé, invoquer l’ACC conclu entre la Communauté et les Etats membres et le protocole d’accord, car il s’agit de traités de droit international public qui n’ont pas d’effet direct envers les particuliers. Un tribunal national ne saurait, pas non plus, octroyer des dédommagements, lorsque, comme en l’espèce, le dommage est imputable non pas à un organe national, mais à la Communauté. Dans l’exécution des mesures communautaires suspendant l’ACC et l’aide financière, le BIAO ne disposait d’aucun pouvoir de décision propre. Seule la Cour a compétence pour octroyer des dédommagements, lesquels devraient être versés par la Communauté.
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