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Moot Court Problem 2004/2005 – Case M-400/04, GreenCare AS v Floriqua

Floriqua is a European state which acceded to the European Communities on 1 January 1975. 

Forests, woodlands and lakes make up 50 percent of Floriqua’s territory and provide ideal living conditions for some of Europe’s rarest animal species. The temperate climate and diversity of plant life in Floriqua support also a seemingly infinite variety of insect life. Because of the unique flora and fauna Floriqua boasts 16 natural parks and reserves, of which five are in public ownership and placed under the administration of the Ministry for Nature and the Environment (‘the Ministry’). 

Verdazorg AS (‘Verdazorg’) is a privately owned company established in Floriqua. Since 1915 it has specialised in the monitoring and conservation of wildlife inside the country. For decades, it has provided its services inside most of the Floriquan private natural parks and reserves, pursuant to individual contracts signed with the various private owners. As for the public natural parks and reserves, monitoring and conservation of wildlife has been the responsibility of a special ‘Wildlife Unit’ set up under the Ministry. 

At the beginning of the 1990s the Floriquan authorities realised that wildlife in a number of the public natural parks and reserves was deteriorating. A once famous wetland had disappeared and several bird and butterfly habitats were severely endangered, prompting alarm from environmentalists inside and outside Floriqua. By contrast, the natural parks and reserves enjoying the services of Verdazorg were thriving. Upon closer investigation, the Ministry discovered that Verdazorg had developed special techniques in the monitoring and conservation of Floriquan wildlife, unmatched in effectiveness by any other company or agency in Europe. 

At the beginning of 1993, close negotiations were reported to be taking place between the Floriquan government and Verdazorg. In February 1994 the government adopted an ‘Order on the Conservation of Floriquan Natural Reserves’ (‘the 1994 Order’). The 1994 Order provided, inter alia, for the dismantling of the Wildlife Unit. It further provided that Verdazorg would be responsible for carrying out wildlife conservation services in all publicly owned natural parks and reserves for a period running from 1994 to 2014. To this end, the 1994 Order defined ‘wildlife conservation services’ as “all services which are necessary to protect and conserve endangered species and their habitats and to ensure a stable and durable development of Floriquan flora and fauna”. In addition the Order provided that:

•
Verdazorg was to receive remuneration for its services through a special ‘Wildlife Conservation Fund’ set up for that purpose by the Ministry, the sole revenues of the Fund being voluntary donations from visitors to all Floriquan natural parks and reserves;

•
the remuneration would be allocated every six months, calculated upon a basis of Verdazorg’s costs plus a 10 percent profit; and 

•
should the contributions made to the Wildlife Conservation Fund prove insufficient to cover Verdazorg’s remuneration, the Floriquan government would pay the remaining amount from general State revenues; conversely, any surplus generated by the Fund would revert to the State. 

Verdazorg began monitoring the Floriquan State parks and reserves in May 1994. Soon there were reports of marked improvement. In 1996, the largest bird and butterfly park in Europe was opened in one of the public natural reserves and drew an unprecedented number of ornithologists and entomologists from all over the world. Voluntary contributions to the Wildlife Conservation Fund more than exceeded Verdazorg’s costs and agreed profit margin. In 1998 Verdazorg was appointed ‘Official Provider of Floriquan Wildlife Services’. Shortly thereafter, in recognition of its success, the private natural reserves inside Floriqua which had not yet done so entered into wildlife monitoring and conservation contracts with Verdazorg. Verdazorg’s success in turning around the Floriquan publicly owned natural parks and reserves was also noticed beyond the frontiers of Floriqua, and in particular in the neighbouring Republic of Bordania, where the government had struggled to reverse a dramatic decline in the population of seabirds along its extensive coastal marshlands. In 1999 Verdazorg and the Bordanian government entered into a wildlife monitoring and conservation agreement for a period of 10 years. 

By letter of 1 October 1995, the European Commission asked the Floriquan government for information to enable it to come to a view on the possible state aid implications of the 1994 Order. By letter dated 23 December 1995, the government sent a formal notification to the Commission, pursuant to Article 88(3) of the EC Treaty, providing detailed information on the compensatory scheme set up under the 1994 Order. By letter of 13 February 1997 the Commission informed the Floriquan government that, following a preliminary examination, it was satisfied that the latter compensation measures did not constitute state aid. 

On 8 January 2002, the Floriquan Government adopted an amendment to the 1994 Order (hereinafter ‘the 2002 Amendment’). Pursuant to the 2002 Amendment, “all companies carrying out wildlife conservation services inside Floriqua must set up a permanent watch which can provide urgent assistance to any Floriquan natural reserve within one hour between 8:00 hours and 23:00 hours and within two hours between 23:00 hours and 8:00 hours the following day. Any additional costs resulting from compliance with these service obligations are to be compensated directly through the Wildlife Conservation Fund or, should the monies available in the Fund be insufficient, by the State”. 

During the course of 2002 the Ministry became aware that, despite a steady increase in voluntary contributions, the Wildlife Conservation Fund was being drained. It was soon discovered that a considerable proportion of the contributions made to the Fund was being used to underwrite Verdazorg’s costs in setting up a new research facility, intended to carry out research ‘into the breeding cycles of seabirds and butterflies’. On 10 January 2003, after the Wildlife Conservation Fund had recorded a deficit for the first time since 1995, the Floriquan government adopted a new amendment to the 1994 Order, by which the government reserved to itself the authority to reject claims for reimbursement presented by Verdazorg when such claims were based upon projects which had not been approved by the Ministry. 
In 2002 GreenCare Inc, a United States-based company also specialising in the field of wildlife conservation services, established a subsidiary (GreenCare AS) in Floriqua. On 25 January 2004 GreenCare AS initiated proceedings against the State of Floriqua before the Floriquan High Court, claiming that its competitive position was fatally compromised by privileges afforded to Verdazorg under the 1994 Order and the 2002 Amendment. It submitted that the various remuneration and compensation measures constituted unlawful state aids and so sought by way of relief from the High Court (a) the immediate suspension of those measures and (b) an order for the recovery of all monies paid to Verdazorg.

In its defence, Floriqua argued that compensation for the services carried out by Verdazorg did not confer any economic advantage upon it since the compensation was limited to covering the costs incurred from complying with the public service obligations imposed by the State. Moreover, the compensation paid by the Wildlife Conservation Fund could be considered to constitute neither ‘state resources’ nor a ‘grant by the State’. In any event, even if the compensation was a state aid, it could be justified by reference to Article 86(2) of the EC Treaty. As for the question of requiring the reimbursement of the alleged state aid, no recovery order could be issued since the 1994 Order had been duly notified to the Commission pursuant to Article 88(3). In any event, Verdazorg was entitled to entertain legitimate expectations as to the legality of the measure. 

In the course of the summary proceedings before it, on 8 June 2004 the High Court decided to stay proceedings and refer the following questions to the European Court of Justice under Article 234 of the EC Treaty: 
Question 1 : 
Does a national compensation scheme such as the one set up pursuant to the 1994 Order and/or the 2002 Amendment thereto constitute state aid within the meaning of Article 87(1) EC ? 
A) In particular, does remuneration such as that granted by and from the Wildlife Conservation Fund constitute a ‘grant by a Member State or through State resources’ ? 
B) If the answer to question (a) is in the affirmative, does a compensation mechanism such as that set up under the 1994 Order and/or the 2002 Amendment confer an 'economic advantage' upon the recipient undertaking ?

Question 2_: 
A) If the answer to question 1 is in the affirmative, is Article 86(2) EC applicable in the area of state aid to that effect that it may be invoked to justify a measure which constitutes state aid under Article 87(1) EC ? 
B) If the answer to question (a) is in the affirmative, does Article 86(2) EC produce such direct rights and obligations that it may be applied directly by a national court to determine whether a national state aid measure is compatible with the EC Treaty ? 

Question 3 :
A) If the answer to question 1 is in the affirmative, in view of the notification made by the Floriquan government on 23 December 1995 and the Commission’s response of 13 February 1997, has the compensation scheme set up under the 1994 Order and/or the 2002 Amendment been adopted in breach of Article 88(3) EC ?
B) If the answer to question (a) is in the affirmative, given the special circumstances in the case at hand, would an order for the recovery of the state aid alleged to be granted under the 1994 Order and the 2002 Amendment be contrary to a general principle of Community law, such as the principle of the protection of legitimate expectations? 

In view of the pressing nature of the matter, the Floriquan High Court requests that the Court apply an expedited procedure (as provided for in Article 104a of the Rules of Procedure of the Court of Justice). 

The order for reference is received by the Registrar of the Court, who has given it case number M-400/04. In accordance with Article 23 of the Statute of the Court of Justice, the Registrar has notified GreenCare AS (as applicant) and Floriqua (as defendant) and has invited them to submit written observations to the Court. Upon the proposal of the Judge-Rapporteur and after hearing the Advocate General, by order of 12 July 2004 the President of the Court orders the use of an expedited procedure. The parties are requested to lodge their observations by 15 November 2004 and to restrict the matters addressed in their submissions to the essential points of law raised by the questions referred.
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